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LETTER  OF  TRANSMITTAL 


State  of  North  Carolina, 
Department  of  AttornE'Y  General, 

Raleigh,  December  1,  1926. 

To  His  Excellency,  Angus  W.  McLean,  Governor, 
Raleigh,  N.  C. 
Dear  Sir: — In  compliance  with  sections  6098-6099,  Con.  Stat.,  1919, 
I  herewith  submit  the  biennial  report  of  this  department  for  the  years 
1924-1925  and  1925-1926. 

Respectfully  submitted, 

Dennis  G.  Bkummitt, 

Attorney  General. 


EXHIBIT 


Civil  Actions  Disposed  of  ok  Pending  in  the  Courts  of  North 
Carolina  and  the  Federal  Courts 

Disposed  of  in  the  Supreme  Court  of  North  Carolina 

Attorney  General  v.  Railways,  188  IST.  C,  648. 

Lacy,  Treasurer,  v.  Globe  Indemnity  Co.,  189  N.  C,  24. 

State  and  City  B.  &  T.  Co.,  Exrs.,  v.  Doughton,  188  N.  C,  762. 

Patterson  v.  Everett,  Secretary  of  State,  189  N.  C,  828. 

Boon-Iseley  Co.  v.  Doughton,  189  N".  C,  720. 

In  re  Inheritance  Tax  v.  Estates  of  Burwell  and  Davis,  190  IST.  C,  358. 

Calkins  Dredging  Co.  v.  State,  191  E".  C,  243. 

Doughton  V.  J.  E.  Johnston,  Exr.  (Appeal  withdrawn  October  5, 
]926.) 

Young  V.  Highway  Commission,  190  N.  C,  52, 

Town  of  Newton  v.  Highway  Commission.  (Petition  to  rehear  de- 
nied.) 

Automotive  Trade  Association  v.  Doughton,  192  N.  C,  384. 

Pending  in  the  Supreme  Court  of  North  Carolina 

Carlyle  v.  Highway  Commission.  .  - 

Rich's  Executors  v.  Doughton.  '  '        '  '  -    , 

Lacy,  Treasurer,  v.  Surety  Companies. 

Lacy,  Treasurer,  v.  Mass.  Bonding  &  Insurance  Co. 

State  Prison  v.  Surety  Companies. 

E.  L.  Barton  v.  Grist,  Commissioner  of  Labor. 

Tate  V.  Board  of  Education.  ..  ,Z  ,' J  :•■  ^;::;:  : 

Eagan  V.  Doughton.  }   ,■    ...TI 

Johnston  et  al.  v.  Highway  Commission.    r  .    ,  ... 

Disposed  of  in  the  Superior  Courts  of  North  Carolina 

Be  Will  of  Eliza  M.  Hass.  (Docketed  and  dismissed  in  Supreme 
Court.) 

Re  Will  of  Mary  E.  Hass.  (Docketed  and  dismissed  in  Supreme 
Court.) 

Walker  Electrical  Co.  v.  Sanatorium. 

State  V.  D.  C.  Heath  &  Co. 

State  V.  Silver,  Burdett  &  Co. 

State  V.  American  Book  Co. 


o  biennial  report  of  the  attorney  general 

Pending  in  the  Superior  Courts  of  I^orth  Carolina 

State  on  relation  of  Attorney  General  v.  Ice  Companies. 

Emmett  McKoy  v.  State  College. 

Pickett  and  Johnson  v.  State  Board  of  Education. 

Railways  v.  City  of  Goldsboro. 

Chapman-Hunt  Co.  v.  Sanatorium. 

Haines,  Jones  &  Cadbury  Co.  v.  School  for  Blind  and  Deaf. 

Haines,  Jones  &  Cadbury  Co.  v.  State  College. 

General  Motors  Corporation  v.  Doughton  and  Lacy. 

State  V.  "Western  Union  Telegraph  Co. 

State  V.  Postal  Telegraph  Co. 

Board  of  Charities  and  Pub.  Welfare  v.  Highland  Hospital  et  al. 

General  Motors  Acceptance  Corporation  v.  Doughton. 

Disposed  of  in  United  States  Supreme  Court 

Rhode  Island  Hospital  Tr.  Co.  v.  Doughton  (reversed),  70  L.  ed.,  355. 
Henderson  Water  Co.  v.  Corp.  Commission  (judgment  against  plain- 
tiff), 269  U.  S.,  278. 

Pending  in  United  States  Supreme  Court 
Wachovia  Bank  &  Trust  Co.  v.  Doughton. 

Disposed  of  in  Circuit  Court  of  Appeals 
Maryland  Casualty  Co.  v.  Fouts,  Receiver,  11  Fed.  Rep.   (N.S.)   71. 

Pending  in  Circuit  Court  of  Appeals 
State  V.  Southern  Railway  and  Receiver  of  A,  &  Y.  Railway  Co. 

Pending  in  U.  S.  District  Court  for  Eastern  District  of 
North  Carolina 

Executors  of  Angier  B.  Duke  v.  Doughton. 


EXHIBIT  II 


List  of  Cases  Argued  by  the  Attorney  General  and  Assistant 
Attorney  General  Before  the  Supreme  Court,  Fall  Term,  1924, 
Spring  Term,  1925;  Fall  Term,  1925;  Spring  Term,  1926. 


AUGUST  TEEM,  1924 

1.  State  V.  Beavers,  from  Durham;  liquor,  verdict,  guilty;  appeal 
by  defendant;  affirmed. 

2.  State  V.  Bradsher,  from  Person;  liquor;  verdict,  guilty;   appeal 
by  defendant ;  affirmed. 

3.  State  V.  Bryant,  from  Cherokee ;  murder,  second  degree ;  verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

4.  State  V.  Burke,  from  Alamance ;  liquor ;  verdict,  guilty ;   appeal 
by  defendant;  affirmed. 

5.  State   V.    Collins,    from    Anson;    murder,    first,  degree;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

6.  State  V.  Crisp,  from  Graham ;  felonious  breaking ;  verdict,  guilty ; 
appeal  by  defendant;  new  trial. 

7.  State  V.  Dickerson,  from  Wilson ;  liquor ;  verdict,  guilty ;  appeal 
by  defendant ;  affirmed. 

8.  State  V.  Doss,  from  Lee;   seduction;  verdict,  guilty;   appeal  by 
defendant ;  new  trial. 

9.  State  V.  Durham,  from  Orange ;  liquor ;  verdict,  guilty ;  appeal  by 
defendant;  affirmed. 

10.  State  V.  Edwards,  from  Rockingham;   liquor;   verdict,  guilty; 
appeal  by  defendant ;  affirmed. 

11.  State  V.  Farmer,  from  Wayne;  murder,  second  degree;  motion 
to  reinstate  appeal  denied. 

12.  State  V.  Galloway,  from  ISTew  Hanover ;  gaming ;  verdict,  guilty ; 
appeal  by  defendant ;  affirmed. 

13.  State  V.  George,  from  Surry;  false^ entry;  verdict,  guilty;  appeal 
by  defendant;  affirmed, 

14.  State  V.  Godette,  from  Craven ;  liquor ;  verdict,  guilty ;  appeal 
by  defendant;  affirmed. 

15.  'State  V.  Hammond,  from  Moore;  liquor;  verdict,  guilty;  appeal 
by  defendant ;  affirmed. 

16.  State  V.  Hartsfield,  from  Wake;  liquor;  verdict,  guilty;  appeal 
by  defendant;  affirmed. 
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17.  State  V.  Hilton,  from  Catawba;  barn  burning;  verdict,  guilty; 
appeal  by  defendant ;  affirmed. 

18.  State  V.  Holder,  from  Richmond;  larceny;  verdict,  guilty;  ap- 
peal by  defendant ;   affirmed. 

19.  State  V.  Horner,  from  Alamance;  assault  with  deadly  weapon; 
verdict,  guilty ;  appeal  by  defendant ;  new  trial. 

20.  State  v.  Johnson,  from  Anson ;  school  law ;  verdict,  guilty ;  ap- 
peal by  defendant ;  new  trial. 

21.  State  V.  Johnson,  from  Forsyth ;  larceny ;  verdict,  guilty ;  appeal 
by  defendant ;  affirmed. 

22.  State  v.  Jones,  from  Pasquotank ;  manslaughter ;  verdict,  guilty ; 
appeal  by  defendant ;  affirmed. 

23.  State  v.  Judd,  from  Chatham ;  liquor ;  verdict,  guilty ;  appeal  by 
defendant;  affirmed. 

24.  State  v.  Knight,  from  Anson ;  liquor ;  verdict,  guilty ;  appeal  by 
defendant;  affirmed. 

25.  State  v.  Lutterloh,  from  New  Hanover ;  manslaughter ;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

2G.     State    v.    McLamb,    from    Johnston;    serious    assault;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

27.  State  v.  May,  from  Alamance;  gambling;  verdict,  guilty;   ap- 
peal by  defendant ;  affirmed. 

28.  State  v.  Mitchem,  from  Gaston ;  manslaughter ;  verdict,  guilty ; 
appeal  by  defendant ;  affirmed. 

29.  State  v.  O'Briant,  from  Person;  offense  against  tax  law;  special 
verdict ;  appeal  by  State ;  reversed. 

30.  State  v.  Porter,  from  Harnett ;  carnal  knowledge  of  female  child  ; 
verdict,  guilty;  appeal  by  defendant;  affirmed. 

31.  State  V.  Pressley,  from  Edgecombe;  liquor;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 

32.  State  v.  Rabil,  from  Wake;  abandonment;  motion  to  reinstate; 
denied. 

33.  State  v.  Roberts,  from  Forsyth;  fornication  and  adultery;  ver- 
dict_,  guilty;  appeal  by  defendant;  affirmed. 

34.  State  v.  Roberts,  from  Cherokee ;  false  pretense ;  verdict,  guilty ; 
appeal  by  defendant ;  affirmed. 

35.  State  v.  Robinson,  from  Haywood ;  murder,  second  degree ;  ver- 
dict, guilty ;  appeal  by  defendant ;  new  trial. 

36.  State  v.  Rodman,  from  Mecklenburg;  murder,  first  degree;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

37.  State  v.  Rose,  from  Durham;  liquor;  verdict,  guilty;  appeal  by 
defendant ;  affirmed. 

38.  State  v.   Stallings,   from  Vance;   municipal   ordinance;   special 
verdict;  appeal  by  defendant;  judgment  reversed. 
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39.  State   v.    Walton,    from   Hoke;    murder,    first    degree;    verdict, 
guilty;  appeal  by  defendant;  affirmed. 

40.  State  v.  Weddington,  from  Rowan ;  Sunday  law ;  verdict,  guilty ; 
appeal  by  defendant;  affirmed. 

41.  State  V.  Wilson,  from  Durham ;  mayhem ;  verdict,  guilty ;  appeal 
by  defendant;  new  trial. 

Docketed  and  Dismissed 

42.  State  v.  Bryan,  from  Stokes. 

43.  State  v.  Lena  Watkins,  from  Stokes. 

44.  State  v.  Will  Brown,  from  Forsyth. 

45.  State  v.  T.  C.  Arnold,  from  Forsyth. 

46.  State  v.  A.  F.  Short  et  al.,  from  Buncombe. 

47.  State  v.  Farmer,  from  Wayne. 

48.  State  v.  Rabil,  from  Wayne. 

49.  State  v.  Jim  Johnson,  from  Harnett. 

50.  State  v.  Jake  Phillips,  from  Greene. 

51.  State  V.  Gordon,  from  Forsyth. 

52.  State  v.  Tom  Crotts,  from  Davidson. 

53.  State  v.  W.  T.  Grubbs,  from  Forsyth. 

54.  State  v.  Bob  Holt,   from   Forsyth. 

55.  State  v.  Alice  Jackson,  from  Haywood. 

56.  State  v.  Alice  Jackson,  from  Haywood. 

57.  State  v.  Sewell  Medford,  from  Haywood.     . 


FEBRUARY  TERM,  1925 

58.  State  v.   Barbee,  from  Durham;   prostitution;   verdict,  guilty; 
appeal  by  defendant ;  affirmed. 

59.  State  v.  Bost,   from   Cabarrus;   manslaughter;   verdict,   guilty; 
appeal  by  defendant ;  new  trial. 

60.  State  v.  Bradsher,  from  Person ;  judgment  on  bond ;  affirmed. 

61.  State  V.  Crook,  from  Union;  seduction;  verdict,  guilty;  appeal 
by  defendant;  reversed. 

62.  State  v.  Denson,  from  Edgecombe ;  municipal  ordinance ;  verdict, 
guilty;  appeal  by  defendant;  affirmed. 

63.  State  v.  Dickerson,  from  Franklin ;  liquor ;  verdict,  guilty ;  ap- 
peal by  defendant ;  affirmed. 

64.  State  v.  Dove,  from  Craven;  liquor;  verdict,  guilty;  appeal  by 
defendant ;  affirmed. 

65.  State  v.  Evans,  from  Nash ;  murder,  first  degree ;  verdict,  guilty ; 
appeal  by  defendant;  affirmed. 

66.  State  v.  Hardy,  from  Beaufort;  liquor;  verdict,  guilty;  appeal 
by  defendant;  new  trial. 
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67.  State  v.  Hughes,  from  Lenoir;   storebreaking ;  verdict,  guilty; 
appeal  by  defendant;  affirmed. 

68.  State  v.  Jarrett,  from  Forsyth;  liquor;  verdict,  guilty;  appeal 
by  defendant ;  affirmed. 

69.  State  v.  Love,  from  Henderson ;  murder ;  first  degree ;  verdict, 
guilty ;  ajjpeal  by  defendant ;  affirmed. 

70.  State  v.  McAfee,  from  Lenoir;  liquor;  verdict,  guilty;   appeal 
by  defendant ;  affirmed. 

71.  State  V.  Malpass,  from  Pender;  obstruction  of  highway;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

72.  State  v.  Miller,  from  Watauga;  secret  assault;  verdict,  guilty; 
appeal  by  defendant ;  affirmed. 

73.  State  v.  Palmore,  from  Guilford  ;  Blue  Sky  law ;  verdict,  guilty ; 
appeal  by  defendant;  new  trial. 

74.  State  v.  Ray,  from  Buncombe;  larceny;  verdict,  guilty;  appeal 
by  defendant;  affirmed. 

75.  State  v.  E,edditt,  from  Beaufort ;  assault  with  deadly  weapon ; 
verdict,  guilty ;  appeal  by  defendant ;  new  trial. 

76.  State  v.   Rideout,   from   Nash ;   manslaughter ;   verdict,   guilty ; 
appeal  by  defendant;  affirmed. 

77.  State  v.  Sinodis,  from  Wake;  prostitution;  verdict,  guilty;  ap- 
peal by  defendant ;  affirmed. 

78.  State  v.  Stewart,  from  Brunswick;  murder,  first  degree;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

79.  State  v.  Stowe,  from  Mecklenburg;   municipal  ordinance;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

80.  State  v.  Swindell,  from  Pasquotank ;  carnal  knowledge  of  infant 
female ;  verdict,  guilty ;  appeal  by  defendant ;  affirmed. 

81.  State  V.  Williams,  from  Scotland;  murder,  first  degree;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

Docketed  and  Dismissed 

82.  State  v.  Whithead,  from  Edgecombe. 

83.  State  v.  Pitzhugh  Lane,  from  Wayne. 

84.  State  v.  S.  L.  Parish,  from  Franklin. 

85.  State  v.  Julia  Mclver,  from  Wake. 

86.  State  v.  Rufus  Self,  from  Forsyth. 

87.  State  v.  Ben  Reavis,  from  Harnett. 

88.  State  v.  Russell  Cobb,  from  Forsyth. 

89.  State  v.  John  and  Shirley  Lowman,  from  Davidson. 

90.  State  v.  John  Barrett,  from  Madison. 

91.  State  V.  David  Robinson,  from  Haywood. 
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AUGUST  TERM,  1925 

92.  State  v.  Abernethy,  from  Catawba;  municipal  ordinance;  ver- 
dict, guilty;  appeal  by  dependant;  affirmed. 

93.  State  v.  Allen,  from  Moore;  liquor;  verdict,  guilty;  appeal  by 
defendant ;  new  trial. 

94.  State   v.   Ballard,   from    Gates ;    murder,    first    degree ;    verdict, 
guilty;  appeal  by  defendant;  affirmed. 

95.  State   v.    Berry,    from    Orange;    assault   with    deadly    weapon; 
verdict,  guilty ;  appeal  by  defendant ;  new  trial. 

96.  State  v.  Brodie,  from  Stokes;  arson;  verdict,  guilty;  appeal  by 
defendant ;  affirmed. 

97.  State  v.  Carivey,  from  Halifax;  escape;  verdict,  guilty;  appeal 
by  defendant ;  affirmed. 

98.  State  v.  Cooper,    from    I^ew   Hanover;    banking    act;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

99.  State  v.  Dawkins,  from  Forsyth;  murder,  first  degree;  verdict, 
guilty;  appeal  by  defendant;  affirmed. 

100.  State  V.  Edwards,  from  Hertford ;  bad  check ;  State  appealed ; 
affirmed. 

101.  State  V.  Flood,  from  Edgecombe;  liquor;  verdict,  guilty;  ap- 
peal by  defendant ;  affirmed. 

102.  State  v.  Griffin,     from    Martin;     lynching;     verdict,     guilty; 
appeal  by  defendant ;  affirmed. 

103.  State  v.  Horton,  from  Gates;  liquor;  verdict,  guilty;   appeal 
by  defendant ;  affirmed. 

104.  State  v.  Jackson,    from   Wake;    prostitution;    verdict,    guilty; 
appeal  by  defendant;  affirmed. 

105.  State  v.  Kline,  from  Lee;  assault  with  deadly  weapon;  verdict, 
guilty;  appeal  by  defendant;  new  trial. 

106.  State  v.  Meyers,  from  Sampson;   liquor;  verdict,  guilty;   ap- 
peal by  defendant ;  new  trial. 

107.  State  v.  Montague,  from  Burke;  rape;  verdict,  guilty;  appeal 
by  defendant ;  affirmed. 

108.  State  v.  Moore,    from    Montgomery;    liquor;    verdict,    guilty; 
appeal  by  defendant ;  affirmed. 

109.  State  v.  ISTeal,  from  Forsyth ;  receiving  stolen  goods ;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

110.  State  V.  Richardson,  from  Wake;  prostitution;  verdict,  guilty; 
appeal  by  defendant ;  affirmed. 

111.  State  V.  Sau.ls,' from  Wilson;   incest;   verdict,   guilty;    appeal 
by  defendant ;  affirmed. 

112.  State  V.  Sigman,  from  Catawba;  liquor;  verdict,  guilty;   ap- 
peal by  defendant ;  affirmed. 
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113.  State  V.  Steele,    from   Union;    murder,    first    degree;    verdict, 
guilty;  appeal  by  defendant;  affirmed. 

114.  State  V.  Strickland,    from    Sampson;    liquor;    verdict,   guilty; 
appeal  by  defendant;  affirmed. 

115.  State  V.  Thompson,  from  Orange;  liquor;  verdict,  guilty;  ap- 
peal by  defendant;  affirmed. 

116.  State  v.  Trott,  from  Catawba;  murder,  second  degree;  verdict, 
guilty;  appeal  by  defendant;  affirmed. 

117.  State  V.  Tucker,  from  Iredell;  liquor;  verdict,  guilty;  appeal 
by  defendant;  new  trial. 

118.  State  V.  Willie,    from    Jones;    assault    with    deadly    weapon; 
verdict,  guilty;  appeal  by  defendant;  affirmed. 

Docketed  and  Dismissed 

119.  State  V.  Davenport,  from  Tyrrell. 

120.  State  v.  H.  V.  Baker  et  al.,  from  Perquimans. 

121.  State  V.  Albert  Eoyall,  from  Forsyth. 

122.  State  v.  Albert  Myers,  from  Davidson. 

123.  State  v.  Sam  Howard,  from  Orange. 

124.  State  v.  Ashley  ISTorris,  from  Harnett. 

125.  State  v.  A,  A.  Fonts,  from  Davidson. 

126.  State  v.  Elvin  Sparrow,  from  Lenoir, 

127.  State  v.  Howell  Solly,  from  Orange. 

128.  State  v.  Chas.  Thomas  Gaddy,  from  Anson. 

129.  State  v,  Ed  Myers,  from  Anson, 

130.  State  v,  Omar  Williams,  from  Davidson. 

131.  State  V.  Cromer,  from  Stokes. 

132.  State  v.  Fletcher,  from  Guilford. 

133.  State  v.  John  Quails,  from  Davidson. 

134.  State  v.  J.  A.  Hinson,  from  Richmond. 

135.  State  v.  A.  D.  Cordell,  from  Buncombe. 


FEBRUARY  TERM,  1926 

136.  State  v.  Adams,  from  Gates;   liquor;  verdict,  guilty;   appeal 
by  defendant ;  affirmed. 

137.  State  v.  Andrews,  from  Alamance;  bus  law;   special  verdict; 
appeal  by  State;  affirmed. 

138.  State  v.  Ballengee,  from  Caldwell;  gaming,  judgment  arrested. 

139.  State  v.  Banks,     from     Buncombe;     jail     breaking;     verdict, 
guilty;  appeal  by  defendant;  affirmed. 
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140.  State  v.  Best,  from  Cabarrus ;  manslaughter ;  verdict,  guilty ; 
appeal  by  defendant ;  new  trial. 

141.  State  V.  Brinkley,      from      Cabarrus;      seduction;      judgment 
arrested. 

142.  State  v.  Brown,     from    Duplin;     malicious    injury;     verdict, 
guilty;  appeal  by  defendant;  affirmed. 

143.  State  v.  Buck,  from  Gates ;  liquor ;  verdict,  guilty ;  appeal  by 
defendant ;   affirmed. 

144.  State  v.  Corpening,  from  Caldwell ;  bad  check ;  special  verdict ; 
appeal  by  State;  affirmed. 

145.  State  v.  Dail,  from  Perquimans;  larceny;  verdict,  guilty;  ap- 
peal by  defendant ;  affirmed. 

146.  State  v.  Dail,  from  Perquimans;   accessory  before  fact;  ver- 
dict, guilty ;  appeal  by  defendant ;  affirmed. 

147.  State  v.<  Dail,    from    Perquimans;    larceny;    verdict,    guilty; 
appeal  by  defendant ;  affirmed. 

148.  State  v.  Ferguson,  from  Halifax;   juvenile  delinquency;   ver- 
dict, guilty;  appeal  by  defendant;  new  trial. 

149.  State  v.  Hensley,  from  Yancey;  assault  with  deadly  weapon; 
verdict,  guilty;  appeal  by  defendant;  affirmed. 

150.  State  v.  Hollingsworth,  from  Forsyth;  false  pretense;  verdict, 
guilty;  appeal  by  defendant;  new  trial. 

151.  State  V.  Home,    from    Pitt;    municipal    ordinance;    verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

152.  State  v.  Howard,  from  Perquimans ;  burglary,  second  degree ; 
verdict,  guilty ;  appeal  by  defendant ;  affirmed. 

153.  State  v.  Jones,    from    Craven;    municipal    ordinance;    special 
verdict ;  appeal  by  State ;  affirmed. 

154.  State  v.  Jones,  from  Forsyth;   murder,   first   degree;   verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

155.  State  v.  Lakey,  from  Forsyth;  municipal  ordinance;   verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

156.  State  v.  Lassiter,  from  Gates;  bribery;  verdict,  guilty;  appeal 
by  defendant ;  new  trial. 

157.  State  v.  Luquire,  from  Wake;  liquor;  verdict,  guilty;  appeal 
by  defendant ;  affirmed. 

158.  State  v.  Mansel,  from  Buncombe;   rape;   verdict,  guilty;   ap- 
peal by  defendant ;  affirmed. 

159.  State  v.  Matthews,  from  Harnett;   murder,  first  degree;   ver- 
dict, guilty ;  appeal  by  defendant ;  new  trial. 

160.  State  v.  Maultsby,  from  Brunswick;  tick  eradication;  verdict, 
guilty ;  appeal  by  defendant ;  affirmed. 

161.  State  V.  Messer,     from     Haywood;      manslaughter;      verdict, 
guilty;  appeal  by  defendant;  affirmed. 


16  BIENNIAL   KKPORT   OF  THE  ATTORNEY  GENERAL 

162.  State  v.  Prytle,  from  Catawba;   murder,  second  degree;  ver- 
dict, guilty;  appeal  by  defendant;  new  trial. 

163.  State  v.  Rawlings,  from  Perquimans;  automobile  law;  verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

164.  State  v.  Rogers,  from  Davidson;  liquor;  verdict,  guilty;   ap- 
peal by  defendant ;  affirmed. 

165.  State  v.  Simmerson,     from     Forsyth.;     assault     with     deadly 
weapon;  verdict,  guilty;  appeal  by  defendant;  new  trial. 

166.  State  v.  Whaley,     from     Lenoir;     automobile     law;     verdict, 
guilty ;  appeal  by  defendant ;  new  trial. 

167.  State  v.  Whitener,  from  Guilford;  murder,  first  degree;  ver- 
dict, guilty ;  appeal  by  defendant ;  new  trial. 

168.  State  v.  Wooten,     from     Watauga;     manslaughter;     verdict, 
guilty;  appeal  by  defendant;  afiirmed. 

Docketed  and  Dismissed 

169.  State  v.  J.  E.  Blackburn,  etc.,  from  Wayne. 

170.  State  v.  J.  E.  Blackburn,  etc.,  from  Wayne. 

171.  State  V.  J.  E.  Blackburn,  etc.,  from  Wayne. 

172.  State  v.  J.  E.  Blackburn,  etc.,  from  Wayne. 

173.  State  v.  Mode  Twine,  from  Gates. 

174.  State  v.  Percy  B.  Kyles,  from  Eorsyth. 

175.  State  v.  Robert  Snider,  from  Davidson. 

176.  State  v.  Ernest  Fletcher,  from  Guilford. 

177.  State  v.  Willie  Trotter,  from  Davidson. 

178.  State  v.  S.  G.  Pappas,  from  Buncombe. 

179.  State  v.  Thomas  Humphries,  from  Buncombe. 

180.  State  v.  Lillie  Jackson,  from  Buncombe. 

181.  State  V.  Ed  Smathers,  from  Jackson. 


SUMMARY  OF  CASES 

Afiirmed  on  defendant's  appeal  - 90 

JSTew  trial  or  reversed  on  defendant's  appeal  27 

xlfiirmed  on  State's  appeal  .-. 3 

Reversed  on  State's  appeal  1 

Motion  to  reinstate  denied  2 

Judgment  arrested 2 

Appeal   dismissed 56 

Total  .:.- - : - 181 


CRIMINAL  STATISTICS 


STATEMENT  A 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  or  During  the 
Fall  Term,  1924,  and  Spring  Term,  1925 


Counties 


Alamance 

Alexander 

Alleghany 

Anson 

Ashe.- -- 

Avery.- _ 

Beaufort 

Bertie 

Bladen. 

Brunswick 

Buncombe... 

Burke 

Cabarrus 

Caldwell 

Camden 

Carteret 

Caswell 

Catawba 

Chatham 

Cherokee 

Chowan 

Clay 

Cleveland 

Columbus — 

Craven 

Cumberland. 

Currituck 

Dare 

Davidson 

Davie 

Duplin 

Durham 

Edgecombe- . 

Forsyth 

Franklin 

Gaston 

Gates 

Gfaham 

Granville 

Greene 

Guilford 

Halifax 

Harnett 

Haywood 

H^enderson... 

Hertford 

Hoke 

Hyde 


a 

1 

O 

Indian 

"3 

Female 

Convicted 

T3 

'5 

< 

— 
"o 

2; 

Otherwise 
Disposed  of 

155 

97 

242 

10 

170 

32 

48 

2 

52 

5 

54 

3 

48 

8 

1 

29 
50 

4 
136 

31 

182 

2 
4 

28 
117 

5 
22 

47 

66 
49 
30 
34 

65 
46 
69 
176 

1 
5 

2 
5 

61 
43 
69 
134 

3 

8 
2 
22 

2 

2 
41 
147 

25 

14 

9 

478 

26 
23 
167 

40 

31 

570 

1 

75 

40 
30 
445 

2 

200 

115 

30 

140 

5 

141 

2 

2 

150 

59 

200 

9 

140 

22 

47 

49 
8 

19 

7 

66 
15 

2 

65 
11 

3 

2 

2 

15 

28 

39 

4 

42 

1 

40 
125 

39 
21 

77 
139 

2 

7 

77 
142 

2 

2 

2 

90 

102 

180 

12 

147 

27 

15 

■   3 

89 

6 

1 

95 

1 

77 

16 

3 

12 
35 

14 

7 

25 
39 

1 
3 

20 
24 

6 
5 

13 

84 

30 

111 

3 

76 

24 

14 

107 

53 

157 

3 

97 

43 

20 

40 

50 



86 

4 

42 

26 

20 

2 

85 

55 

1 

133 

8 

91 

23 

25 

2 

1 
20 

6 

7 

7 
24 

3 

7 
26 

1 

112 

43 

152 

3 

136 

12 

7 

35 

9 

40 

4 

38 

1 

5 

150 

130 

258 

22 

149 

51 

78 

2 

251 

195 

412 

34 

245 

66 

134 

1 

39 

103 

134 

8 

114 

16 

12 

349 

288 

566 

71 

523 

49 

60 

5 

31 

34 

64 

1 

47 

14 

4 

273 

76 

331 

18 

315 

34 

22 

47 

65 

4 

51 

11 

7 

26 
47 

25 
122 

1 
5 

9 
91 

14 

17 
22 

80 

23 

27 

48 

2 

30 

13 

6 

1 

260 

221 

439 

42 

322 

56 

96 

7 

65 
70 

155 
27 

214 
95 

6 

2 

220 
70 

14 

11 

2 

198 

14 

193 

19 

78 

27 

103 

4 

76 

28 

95 

9 

88 

9 

7 

35 

77 

109 

3 

76 

22 

14 

12 

24 

2 

38 

26 

10 

2 

32 

25 

57 

49 

2 

6 

252 

57 

33 

186 

66 

51 

71 

181 

40 

32 

645 

145 

209 

68 

15 

43 

79 

146 

192 

96 

26 

42 

114 

160 

90 

141 

7 

27 

155 

44 

280 

446 

142 

637 

65 

349 

69 

26 

127 

50 

481 

220 

97 

212 

104 

112 

38 

57 
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STATEMENT  A— Continued 


Counties 

a 

Colored 

',          j  Indian 

i           1 

S 

Convicted 

Acquitted 

o 

JS 

"3 

Otherwise 
Disposed  of 

o 

o  o 
HO 

Iredell _.. 

50 
27 
55 
18 
67 
66 

122 
67 
82 
32 

112 

643 
71 

114 
47 
76 
44 
21 
20 
74 
13 
35 
36 
24 
59 
50 
55 

190 

123 
45 
76 
55 
93 

148 
20 
16 
71 

159 
50 

100 
32 
18 
73 

434 

13 

9 

94 

26 

208 

125 
55 
44 

26 

71 

27 

93 

57 

182 

145 

130 

67 

83 

43 

122 

1,065 

70 

164 

143 

152 

126 

115 

47 

172 

35 

58 

85 

107 

104 

131 

72 

260 

210 

167 

151 

83 

106 

246 

67 

30 

95 

165 

57 

116 

60 

50 

123 

866 

39 

26 

99 

79 

214 

217 

59 

44 

5 

4 

1 
2 
24 
3 
1 
5 

9 
97 
3 
7 
6 
9 
12 
4 
3 
6 
1 

11 
16 
1 
6 
5 
7 
4 
6 
3 
6 
6 
11 

3 
4 
8 
4 
5 

3 

4 
60 

1 

1 

3 

6 
28 
64 

3 

54 

19 

69 

49 

152 

113 

92 

51 

87 

43 

79 

733 

46 

101 

106 

87 

138 

64 

47 

134 

34 

45 

65 

104 

105 

89 

43 

138 

160 

94 

147 

75 

88 

204 

50 

33 

79 

140 

44 

93 

43 

27 

75 

648 

23 

20 

71 

84 

156 

133 

62 

22 

8 
2 
21 
6 
14 
33 
5 
5 
1 

14 
6 
6 
3 

18 
23 
36 
12 

1 

76 

27 

Johnston 

Jones 

42 
40 
117 
103 
11 

1 

6 

11 

19 

519 

2 
57 
102 
85 
94 
98 
30 
104 
23 
23 
60 
99 
46 
87 
22 
77 
91 
56 
78 
34 
19 
109 
42 
17 
28 
14 

7 
21 
28 
35 
54 
492 
27 
18 

8 
59 
34 
156 

7 

72 

5 

4 

97 
58 
184 

169 

133 

68 

88 

43 

McDowell 

Mecklenburg* 

Mitchell 

15 
78 
5 
23 
10 
15 

36 
338 
22 
47 
31 
59 

1 
17 

2 

131 

1,166 

73 

Montgomery 

171 
149 

Nash 

161 

138 

Northampton 

33 
3 

12 
2 

13 
9 

12 

21 

1 

119 
50 

32 

178 

36 

58 

21 

7 

1 

96 

Perquimans.-. --_ 

123 
105 

Pitt 

29 
3 

17 
22 
12 
7 
3 
23 
28 
10 

19 
27 
111 
32 
67 

4 

1 

137 

Polk 

77 

Randolph 

Richmond 

267 
214 
173 

154 

9 

1 

25 

6 

2 
1 

89 

Rutherford _. 

112 
257 

Scotland... 

Stanly 

67 
33 

Stokes 

11 

19 

17 

16 

9 

13 

22 

130 

11 

3 

3 

1 

12 

25 

9 
12 

2 

99 

173 

61 

Transylvania 

Tyrrell 

10 
8 
9 

30 

144 

6 

4 

27 

2 
4 
5 

1 

121 
60 

53 

Vance.-    _ 

127 

Waket 

927 

Warren... 

Washington 

Watauga. 

Wayne 

Wilkes 

40 
27 
102 

85 

74 
123 

242 

281 

Yadkin 

62 

6 

16 

44 

Totals 

8,494 

6,122 

85 

13,791 

910 

10,545 

1,471 

2,609 

81 

14,706 

*  4  Corporations. 


t  1  Corporation. 
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Recapitulation  of  Statement  A 


Total  Number  Criminal  Actions  Disposed  of  . 


Males 

Females 

Corporations- 


Total- 


White 

Colored 

Indians 

Corporations- 

Total- -- 


Convictions,  including  submissions- 
Acquitted 

Nolle  pros 

Otherwise  disposed  of 


Total- 


is, 791 

910 

5 


8,494 

6,122 

85 

5 


10,545 
1,471 
2,609 

81 


14,706 


14,706 


14,706 


14,706 


20 


BIENNIAL  REPOKT   OF  THE  ATTORNEY   GENERAL 


UJ    ^ 


m  H 


nosjy 
n^q^  jaq^o  Suiujng 

1  *"* 

- 

aajSaQ  puoosg          " 

1    ""^ 

^  ^ 

^jaSSng; 

j^jaqug 

-^ 

AiuBSig 

(M    rt 

-■ 

CM 

^pj^^sBg 

^ 

uosioj;  01  ;cJui9iiy 

" 

gUI[[aA\Q 

ujng  o^  id'raa};y 

ad^y^  o^ 
iua:fui  qijAi  iinBssy 

^ 

■ 

TO 

" 

" 

— 1      —1      — .      T-l      IM 

SUOd'BaA\  ^IPB9Q 

q;m  i[ni3ssy 

T-H(Me^^cooeDr^ 

(^■»S*Ir^aiC^i-i(Ma)-^'-irJ*(MiOOt^ 

v^ja^i^g  puB  iiiTBssy          <^ 

■^Tt^-^CO^HOSfMC^l-rJ^— .CStMr-HOa 

--iT-iQOC^^-H-^t^CO 

nosjy 

'" 

(N 

Xujjgy 

1^  T-H  CO  m  M 

00 

lO    (M 

U3     Oq     lO     05     TO     r-. 

uopjoqy 

1 

-' 

uoponpqy 

^ 

c^ 

loarauopnBqy 

CO 

■^       ^       T-H 

r-H     C<1 

05     Tf     US     -H 

— 1     C^     — 1     rt 

"'-''-•    I 

Counties 

a 
c 

a 

S 
< 

,2 

< 

c 
c 

c 

< 

a 
< 

> 

> 

< 

c 

CI 

m 

a 

c 
-3 

S 

1 
3 

m 

a 

o 
o 

c 

m 

pq 

1 
o 

c 

s 

03 

o 

a 

O 

1 

CI 

o 

o: 

CI 

£ 

03 

o 

'o 

6 

d 

cS 

o 

a 

> 

CI 

o 

d 

_CI 

> 

£ 
= 

O 

03 

o 

BIENNIAL   REPORT   OF  THE   ATTORNEY   GENERAL 


21 


1     1     1     p     1     1     1     1  '"'     1     I     1     !     '     1     'ill     II     II     1  "^     1     !     1  '"'     1     II     II     1     111 

.         I         ,         ,         .     ^    ^         ,    CV3         1         1     ^         1         .         .     ^         ,^     c<t     T-t     ^     ^         1         1         .         I    (M         1         1         1         1         1         1         1     W    O    CO         . 

1     I     i'     I     I     !     I  —c     i'     I     1     i'     1     I     I     ('     I     !     I     I     !     I     !     I     I     I     !     I     I  i-H     I     I     I     i'  CT  CO     ■' 

i   i   i   i   i   i   i   i   i   ;   ;   i   i   ;  '^       i   i   i   i   i  ^   ;   i   i   :   ;   :   ;   i   i   i   i   i   i   i   i 

CO           1           1           1      1-H      (M      T-l           ',      ZO           l'           I           I           1      —1           1      l-H           I      1-H           I           !           I      T-(           I      ■.-(           I           I           ('      T-»      CS]            I           I           I           I           I     t^      CSI      i-H 

(M-*         iCOGOI^'-(aiOOGOI>.t--i-HM^rt^Ot^O-*Tt^COr-(OOiO'— '         iCMi—     lOi— ieOC<l(MCOi-'i-HCM 

CO     "^     i-H    !>•     CO     ^O 


1— '     .-H     CVJ     O     <:D     O     •— ' 


Ol-^COOiOiOCOC^ 


(M         I    t^ 


CO     Tt<     (M 


--H     Cq     r-H     CO     -^  ■ 


CO     T-H     CO 


--H  I       CO 


^^  S  fe.-^  ° 


;3     ;3     Cd     c3     c3 


>i    R 

;3     C3     d     t^     O 


-^     S     S 


S     ?,     C 


;;      C      Q) 
,?    IS    -^ 


OOOGQQGWf:^(i,OOOOCOffiKtete  K^ffi  ffi»i5»i?h^.^H:iH:);3SgSSSS 


22 


BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL 


uosjy 
UBIJ5  j9i{^o  Suiuang; 

33j3aQ  puooag 

<M 

CO 

'"' 

*"* 

M 

ifjaSSng 

XiaqiiQ 

■^ 

-< 

jimvSiQ 

-,  « 

- 

(M 

CO    •^ 

c. 

-<  e<i 

-■ 

jCpjB^SEg 

uosioj  oj  ^diua^'jv 

'■o 

3 

SuijjaMQ 

B 
O 

u 

1 

""^ 

CO 

■o 

1— t    1-t 

'^      1 

1- 
z 

UJ 

iot^r^oocvico-^cca^^Hio^Hooc^'-'-(MooQOT^'«*»ot^os*^-<j*^ 

< 
1- 

^ja^ij'Bg  pu'B  ^jn^Bssy 

»O00O5Ol--H^(NCOt^cOt^iO 

CO 

>«   c^   -- 

22 

-  c^  CO  c^  =n 

1 
uosjy  1 

N 

" 

Avjijy 

^ 

CC     Ol 

00    « 

t^  w 

(N    CO    C^ 

-^ 

>o 

lO 

uoi^joqy 

« 

uoi:jonpqy 

-^ 

'- 

- 

" 

-^ 

'-' 

^uainuopn'Bqy 

«  « 

« 

" 

-H      CJ      «      « 

<N      00      rt      -H      -H      -H      N 

-H     CO 

CO 

.2 
c 

o 
O 

o 
o 

a 

> 

o 
a 

C3 
W 

0 

E 

a 

;2; 

o 

1 

o 

a 

oi 

o 

c 
S 

o 

3 
O 

1 

frH 

•a 
la 

s 

'3 
2 
1^ 

c 
o 
2 

s 

c 

ct 

a 
o 
H 

c 
o 

i 

o 

c 
c 

o 

"0 
c 

o 

s 
s 

a 
CO 

CI 

O 
o 

> 

s 

I 

c 

1 

1 

03 

a 

> 

a 

C3 

BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL 


23 


>o 

(M      1      '•  m      I      1      1      1  «  (M      1      ' 

o 

i "    ; "    i    :  '^    ;'    i    i    i    i 

s 

''''''''''    i    ;    i    i 

CO 

'- 

1          1          1          1          1     r-<          1          1     ^     CO          1     i-H 

^ 

O'OOOGOT-i'rt^fMlr^OOi 


1— (  CO     03     ■— t  C?S 


(MCOCO»-H(M        .^:005-*        1^ 

00 

i          !          1          1          1          1          1    .                ':'',', 

>o 

'        '    (M    00        i        1    C^        i    M        i        i        ! 

i 

03 

1            1            '— .            1            [            1            1            [C^            1-H 

lO 

i        ■'t»i^(M        Irt        1— i««CO 

^ 

11 -- 

n 

ti 

n 

"3 
o 

^     03     p     S     °    -^ 


H  t)  >  ^  ^  ^  ^ 


^  is  &:  >H  >^ 


24 


BIENNIAL   REPORT   OF  THE   ATTORNEY  GENERAL 


BMVJ 

SnjQ  puB  pooj 

• 

1     '"' 

CM 

gsua^ajj  ssfB^ 

-' 

" 

_    «    -H    CM    ^ 

-' 

CM     CO 

-' 

1 
P'BOH  onqnd  1 

^ 

eaxBx 

aclBosg 

-' 

00 

-H     -H 

iU8uia[zzaqui3 

-.     -H 

C<1 

-' 

-< 

-^    C<<    CO 

SAVB^  uopoajg; 

SuiqjfusiQ  I 

1 

iM  m 

M     t^ 

rt    ^ 

C<1 

CO 

-<      T(< 

-^ 

rt     1 

paSBS^joj^  SuisodsiQ 

'"' 

■O     -H     CO 

C^l 

OO    CO 

asnojj  ^jjapjosiQ 

2^ 

(N 

' 

lO    TO 

cq   cq   CO  CO 

~ 

T)<      CM 

sivuiiuy 

CO    —1 

TH      ^H 

CVI 

^ 

3u!;iapa:junoQ 

^OBJldSUOQ 

PTHO 

JO  q'jjia  SUJI'BaOUOQ 

CKl 

jfuojaj 
SuipunodmoQ 

suod-ea^          2 

C^     ^     N     CO     CV3     ^ 

^-.co-H^«cco-HOc^oM.oooc«      | 

3 
o 
Q 

a 

c 

n 

< 

a 
■a 
a 

CI 

a 

> 

ci 
< 

c 
o 

c 

< 

> 

> 

t4 

OS 

-a 

S 

c 

3 

PQ 

_Q 

S 
c 

c 

3 

3 

1 

CD 

■a 
S 

O 

O 

c; 
& 

OS 

o 

B 
o 

a 
o 

O 

c 

03 
O 

O 

> 

03 
O 

C 

5 

s 
o 

03 

o 

a 

H 

3 

3 

■| 
3 
O 

BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL 


25 


1     1     I     I     I     I  '^     I     I     't     1     1     1     I     1     I     1     1     1     1     1     1     I     I     I     I     'l     1     1     '■     'l     1     1     I     I     I     1 

CO    ^       !   (M       .'       1       !       I       I       I       I       !       .'       I       I       I       I   "<:t<       I       I       I       I       I       I       I       I       I       I       I       I       I       I       ■'       ■'       .'       I       I 

1        1        1    '"'        r        1        1        1        1        1        1        1        1        1        p        1        1        1        1        1        I        1        1        1        1        1        1        1        1        1        r        1        1        1        1        1        1 

1          1          1          r          1          1          1          1          1          1          1          (          (          .          1     TJH J )     r-« 

M;^;";;"^"^'^'!;:"^;";;'^;:: 

(Co^      it^coos      1^      1       '      'C^cq      .       1^^      1       1       1      1^      1^       1       i^rt      1      1       1       i-^cci      .       1^^ 

l'          \          .'     .-1          'i          1          ':          \          1          !     rt     irq          I          !     — 1          l          1     CO          ':          ':     m          I          ''         j     t^          '          '          ''CO          1          i     — I          i          i     <N          'f          ': 

.M        iCMM        iCOMC<l-H        iC-J    —    — 1        iC^T»<        irH        1        ,-H        .CO-HCMw        ir-c        ,(M^CM        r(M-H^ 

lm-*-*c<i-HO      icM      '      '  c<i      !o3(?gc<3(M«-H      1      '      ',      1      ,'      1      i— .      1      i      ,'      !oi— •      loom-n 

r         .         .     (N         1         I     — 1         .         J    -H     IM     ^         1     rt     <>J         .         ,         ,     CM         1         1         ,         ,         I         1         I     «     — 1         ,         ,         ,         ,         I         1-1         r         r 

.'         1         1         .'         1         I         1         1         1     03         !         1         1         1         i         !         i         1         1         !         1         1         i         1         !         I         1         i         1         !         i         r'    oq         I         i         1         1 

!     1     .'     1     i     1  M     i     '     1     i  ~     i     i     i     1  — 1     1     ;     !     ;     ;     1  CM     i  ,-1     1     I     !     1     i     !     1     I     1     !     1 

icCC0i0t^^HCC^C0CCCM»0>0CC>CMCMO05t^C<lcqT-(        it-(-^wC5»OC<IO:)        il^Tt<l^00CO»O 

re 

vidson 

vie.- 

plin 

rham 

;ecombe 

syth 

nklin 

ton 

ham . 

nville 

ene _ .  _ 

Iford 

ifax__ 

rnett 

^'wood 

iderson 

tford 

ke 

de 

lell 

ison 

nston 

oir 

coin 

3on 

Jison 

■tin. 

3owell 

klenburg 

chell 

itgomery 

are 

h 

Q  Q  P  P 


x;    fi    oj    G    c 


o3     03     c3     O 


26 


BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL 


SM'B'J 

3njQ  puB  poo^ 

*"* 

'"' 

CO 

T-t      r-t 

asuajsjj  ascB^ 

'^ 

«    rt    rt    rt    OD 

-H    CO    U5        1 

(M    T). 

CO    CO 

sjjOAV  o^  ajnjiBj 

N 

o 

CO 

saxBj, 

adBosg  i 

-^ 

'-' 

00    to    -H 

'-' 

^    CO 

^nauiaizzaqmg 

-' 

-'  -I 

CO 

M   c^ 

'-' 

C< 

'- 

" 

-■    i 

sM'E'j  uoi^oajg 

■a 
a 

a 

s3u!^aaj\[ 
HniqjrusiQ 

o 

'^ 

lO    —1    -H    <M 

' 

cq 

»o 

o 

c 
o 
o 

1 

j^^jadojj 

-H    (TJ 

^ 

CO 

U5 

*"*   "^ 

c^ 

1- 
z 
u 

S 

asnofj  j^jjapjosiQ 

— 1    C<I     rt 

" 

•n  IN  m 

OS    "5 

«    (M 

. 

1- 
< 

spminy 

"^ 

'"' 

'^ 

^ 

'"' 

Sui^iajja^nnoQ 

itoBJidsnoQ 

" 

PIRO 
JO  q^Jig;  3ui['BaouoQ 

N 

j^uojajj 
SuipunoduioQ 

snodBa^ 
pai^aonoQ  Sui^jjijo 

o  cq 

CO    t^    CD    C^    ^    CO    C^ 

Counties 

!2 

5  c 

■<  - 
s 

;  Is 

3 

i: 

3  C 

0     c 
10  ;; 

i  \ 

i  ^ 

3 

H    P 

•i 
i    t 

u 

1    1 

\  J 

I  \ 

Sp 

> 

i  1 
^  P 

1    -i 
H    P 

M 

H    P 

3 

h 
i  p 

;  E 

3    t 
>  ^ 
H  P: 

D 

3 
'    P 

h. 

3 

i  P 

3 

3   c 
-    c 

h 

3 

3  a 

3 

3 
3   3 

Q  3 

>    ;: 

3 

3  a 

3 
3  a 

3 
3    ' 

3 
3 
« 

3    \ 
9 

3    c 
1    c 

3    a 
3    1 

3  > 

BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL 


27 


to 

^ 

a> 

o 

CO 

CO    "5 

05 

;S 

"5 

Tjl       —1 

" 

O 

o 

CO 

-H     ^     ^ 

fe 

1 

■■^ 

CO 

sn 

" 

s 

>o   «    — 1 

^H   ^    csi 

!M 

en 

"""  " 

CO 

^ 

C<1 

c^ 

2 

^ 

1 

5  "  "^  "^ 

a.  CO 

I^           OS 

c 
a 

1 

c 
c 

t 

1 

1 

'1 

< 
1 

c 
c 

IS 

> 
a 
c 
C 
c; 

C 

E- 

28 


BIENNIAL   KEPORT   OF  THE  ATTORNEY   GENERAL 


CO 

SJAVJ  X^^3'^\\]fi 

ja}qSn'BisuBj\[ 

-■ 

-' 

<M    CO 

"   '- 

(M 

-H    <M 

-isng  SutOQ  '9su90iq 

" 

inoq-)!;^  uoissajojj 

'"' 

pqn 

SuiAiaoay 

CD 

sjonbyj 

3 
C 

C 

A'jjadojj 

1 

" 

CO 

CO 

'^ 

(M    CO 

IM 

O 

%SBOUl 

^ 

" 

M 

" 

z 

UJ 

S 

Sniujng  asnojj 

-' 

-' 

< 

Sui^jBBjqasnojj 

CO    c^ 

- 

00    -H 

cq   N  (^  CO 

'-' 

OO 

CI  Tt<   o;  00 

SM.v'j  qilBajj 

-' 

lo  Suiiqui-BQ 

CO 

(M 

r-.  m 

lO       -^JH       l-H      -^ 

■* 

CO 

C^    CO 

^J84jnpy 

puB  UOpBOIUJO^ 

'^ 

<M 

^ 

c.   o.t^   ^ 

CO    o 

■^ 

CO 

AjaSjoj 

00 

(M 

00 

'-' 

N 

U5    05 

CO 

ssBdsajx  aiqiojoj 

1 

-H     t^ 

CO 

rt  — 

-■ 

^    rt 

-^ 

-*    IM    (N 

.2 

o 
O 

a 
c 

£ 
< 

t- 

C 
>■ 

< 

> 
c 

j: 

h 

< 

C 

1   c 
c 
< 

< 

a 
< 

( 

0 

a 
5 

3  ff 

3     0 
C 

1 

c 

c 
1 

0 

C 

1- 

a 
C 

£ 

"a 
'  t 

< 

C 
a 

c 

C 
( 

L 

X 

:  £ 

3  L 

a 

T 

1 

BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL 


29 


i'      .'      !      1      ;   lO   00      .'      1      i      I      .'      r'      I      1      1      1      1      1      1      i      1      1      1   cq      1      1      1      1      .'      .'      .'      1  CO      1      1      1      1 

1      Irt      ',  m  m  cr,  m  •^  CO      1      1      1      Irtto™      1      1      1      1      l^c^cq      1      I  ^      !      I      i-n      i-*      i      i      1      . 

1      !      1  — 1      1      ■'      1      1      I      1      I      1      !      1  M      i      i      1      i      1      1      1      1      1      1      1      i      i      1      '      1      '      1  c-J      !  -1      1      ! 

1         1         I         I         1         '.         1         1         I         1         1         1         1         1         1         r         I         1         't    ^^         !         1         1         1         '         1         1         1         1         1         1         r         1         1         1         1         1         1 

i   :   :   i   i   :   i  ^   ;   :   i   i   :   :   i   i   i   i   i   :   i   i   :   ;   ;   :   ;   i   i   i   i   i   i   i    i   i   ;   ; 

1      i'oou:iOicftc^cC'^'*ioc<»o:iOc»u:50i^coiouor^coioi^Tt^-rt<t-HOr--':Dcooc<i       iO'**<o 

(M    00     CS     Ol    Tf     Tp     1— I 


O00»00i'-Mi— (OOCDi— "OO"^'— it^OO 


T— <      ,— I      1— <      l>-      "^^      t>.      C^ 


iO     Ol    CS    O     rt*     1— I 


<M        I        I    Ol 


l-H  1     CO 


to  r^   CO   CO   -^   CO 


'^    W3     lO 


'— I    Tt<    Oi    CD 


03     OS    CO     O     CO     Tfi 


C^     tP     1— '     CO     CO 

r-H  C-l 


CSI--*«C^         ii-HCO         'CO         'CO         iC^I"^ 


CO     ■^     CS    lO     00 


1— (      1— I      .— I      CO  J      Tt* 


lO       1^       1^^       i^-^coc^tri 


CO  '      W      "-H 


V    G' 


>>  -^    9 


£  5 


i3  ^   a 


i      OJ     u 


■a    o    S    =^    =« 


_,  .„  ^    >H    >>   c!    „  .  , 


O     o 


_  J3    C    »    C    a 
03    o    O    aj    ""■ 


30 


BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL 


SMBI  itjB^TJIJ^J 

j3^q3nBjsnBj\[ 

M    c<5 

M 

"  -  " 

CM    -^    CM    — 1 

«   ^    -, 

- 

■jnoq^i^  ssaa 
-isng  3niOQ  'bsuaoi'j 

'"^ 

'"' 

'"' 

'"' 

r 

puB  X'aaojB'i 

Cj                       c<<                       rt     -H 

(M00^HI^OC0O05»CCCC0»0Q0r^0i 
CO            (MTOCM^CC            CM—.                    1-c 

t^ 

sionbt7 

o 

3 

c  ; 

o^  vfanfuj 

QO 

CM 

cc 

CM    — 1 

*"* 

U 

1     ■ 

a 

!)B30nl 

cq    - 

Z 
Ul 

Sumjna  asnojj 

-^ 

" 

'-' 

-' 

1- 
< 

3ui3{B3jq3snou 

00 

•H     O 

r^  cc 

-H    (N    M 

lO    t^    CO 

ec  CO  00  Oi  t^  »-H 

-' 

-' 

Xj3;;o7 
JO  SuiiquiBQ 

« 

to 

t^    CO    U3 

^  ^  "  n; 

M    -H 

CO 

T«      C<1      C<1 

puB  UOpBOlUJO J 

TO 

o 

'"' 

t^  t^  rt  _( 

'"' 

1 

C<1 

«  -1 

" 

-*-*fO^«-*— 'CM-H 

«    U5    CM 

I 

!-■      CM 

-^ 

M     rt     -H     ^     O 

i^  »o 

-.   0= 

^ 

Counties 

a 
> 

c 
c 
o 

c 
c 

1 

t- 
c 

1 

S 

c 
C 

c 

c 
£ 

C 

'c 
E 
? 
p. 

a 
1 

.£ 
1 

a 
(X 

J 
(- 

&■ 

S 

^ 
^ 

c 
"c 

c 
p: 

1 

p: 

c 

c 

e 
X. 

c 
p: 

£ 

h 
IS 

0 

c 

p: 

1 
c 

r 

c 
p: 

1 

C 

c 
c 

cz: 

c 

1 

c 

5 

> 

'5 

> 

c 

'I 
> 

BIENNIAL   REPORT   OF  THE   ATTORNEY   GENERAL 


.'31 


N 

_  ^    ;---:-'    i    i 

^ 

1       1       1       1       1       1    *"*       1       1       1 

. 

1     IM          1          l'     -H          \     C<l          1          1          1 

00 

" 

0-*t^C^)OOC:>-^OOC<I^ 

en 

rog«ro=DOtOTOOOOO 

o 

1            t            1            1            1           1            1      '"'            t      '"* 

a> 

i  '^    :    i    i    :    ;  "^    :'    :' 

2 

;     j     ;     ;     ;     ;     ;  '-'     ;'     ; 

00 

m  n   n      \  ^   tn  x  t^   n      ! 

CO 

5 

!!     i     !!!!!!     r       co 

(M.I               1        .               II            « 

II          II          1     1        -^j* 

(M    rt        1       i    rf        i    O    rt        .'       1 

s 

(M    lO    ^H        1    ^H    T-4    Ir^    40        1        1 
■*                1                                      II 

CO 

1    «        1    rt        1    «    <M    <M        !    -H 

s 

n 

ngton 1 

uga 

e , - 

U- 

in 

3y 

"3 

1 

(3^    fc,     M^    t>i->^     m-u    C 


32 


BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL 


sanunoQ 

0%   SB    IB^OX 

w 

m 

CO 

CO 

lO 

t^ 

S 

O 

TO 

■^ 

•^ 

o 

o 

" 

■^ 

t^ 

■^ 

a 

o 

M 

"* 

■* 

o 

o 

2 

snoan^Iiaasij^ 

CO^H»-H00C^-«*<00(MCC 

t^     t^     ^H     ^     -^ 

CO    CO    t^ 

(M    ^    C<I    CO    -M    ^ 

ssBdsgjx 

« 

€<, 

" 

-H     O 

cq 

<M 

■^ 

-' 

japuBis 

'-' 

■^ 

«  rt  rt 

'" 

1        =>,  ^ 
uoi^onpag 

«  ^ 

«  _ 

'- 

-' 

M    CO 

M 

SM'B'J  [ooqog  1 

IM 

'- 

Xjaqqoa  |        " 

"C 

00 

'-' 

-' 

OO    CO 

^oiH 

jaogjo  Sui^stsay 

■>*l    IM 

(M    M 

^     «     «     -.     « 

^ 

CO 

— 1  cq 

-' 

ad'By 

" 

" 

c 

c 

e 

Aanfjaj 

'-' 

CO 

^onpuoosij^  PPHJO 

UJ 
UJ 

jaAi'jj  Suponj^sqo 

1- 
< 
1- 

A'BAiqgijj 
o![qnj  Sui^onj'Jsqo 

"" 

1 
aau'BSinjy[ 

-,     -H 

-^ 

'^ 

CO 

aajSaQ  puooag 
— japan  j\[ 

rt    (Tq 

(M    (M    — 1    Cq    >0    IM    M 

" 

cq   (M 

•* 

!>q  Tf  lo  00 

aajSaQ  ^eji^  1 
— aapjnj^  | 

1 

^^ 

cq 

""^ 

"S 

o 
O 

£ 
5 

C 
! 
< 

c 

t 

< 

c 

0   c 

c 
< 

3    a 
< 

< 

c 

■    1 

PC 

_0 

J    1 
p: 

I  5 

a 

£ 

a 

"i 

5  ff 

5  !. 

c 

2  1 
)  C 

1    c 

)  c 

3  1 

)  if 

s 

i    0 
)  C 

£ 

:  j: 

< 
3     C 
i    a 

)  C 

c 

3    c 
)  C 

)  C 

,  £ 

3   c 
a 

BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL 


33 


^»^*lCTt^ocDc^^^^^050scD^-0'-lO^*c^^■^(^^oot>-■:o^--^»oo■rt<oscooooo^O'--<cDco'--Ci 

CV|iOTt<00'^'^CV30-^CDC^C^lOCOC^05'-HO'-HCO»Ot^C<10i<)C<)CDCOCDOO"^i:OCDI-'.l>-Tt< 


1:0    CO     '—I    (M 


fc   ^      I       I   ^H   eo 


^H        .    C^    CO    c-^ 


CO         .     .-«     CD     •— t 


^        1    <M     ^    CO 


TjH      !©      CO      >— I 


C^     CO     i-"     CO     i— ' 


^  .       CSI       -H 


CD     C^         I     10 


CK)     CO    "^     iC 


05     r- (     1— I     CO     CO     C^     ^ 


d      C^      CO      -^      Tp      T-H 


s  s 


^  J  s 


3     oi     c3 

O  Q  Q 


>   >   a  t- 


03     o     ^     oj     o 


—    o 


nC      O      <D      C      H 


=»33-aoS=3o3KKt;303c3o3<D_      _,._„„_^„„j  _ 


S  §  S  S 


m 


BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL, 


sai^nnoo 
o;  SB  'sjB^ox 

s 

oc 

:: 

K 

c^ 

(X 

CO    cv 

1= 

CV 

tv 
t^ 

■^ 
s 

a 

- 

t^ 

C^ 

cr 

^ 

S 

g 

t^C^»0'-^C0CCOiO»OTt*00i-Ht^OC0Cq00C^05-<*^ 

I 

tS<    ^    CM    CO    CM 

ssBdsajj, 

c^ 

C^       T-< 

'^ 

-' 

cq   -   ^ 

CO 

japuTJig 

-' 

'- 

CM    -. 

1        - 
uoi;onpag  | 

1 

^  : 

'-' 

CM 

" 

cq 

CO 

SMT37  JOOqOg 

'-' 

A'jaqqoy; 

(M    -H 

•^ 

to 

" 

*oia 

jaogjo  Sui^sisajj 

■^ 

Vh    CO     -H 

oo  ^  o 

CCl 

-' 

—  '- 

■a 
o 

1 

-' 

-' 

c 

c 

o 

jfjnfjaj 

-  „ 

^ 

C<1 

i 

GO 

1- 

ganpuoosij^  I'BpHJO 

— 

CO 

z 

UJ 
Ul 

jaAiy  Suponj:(sqo 

< 

jtBAiqSijj 
Jijqnj  Sui^onj^sqo 

C<I 

'^ 

aouBsm^ 

ira 

CO 

'-' 

lO 

■* 

-^ 

CM 

'-' 

•o 

puooag  aajSaQ 
— japjnj\[ 

00 

(M 

-.- 

rt     CO 

>r3Tt<5OCO«.-i-<O3C0rt 

-__ 

— aapjnj\[  ( 
( 

^^ 

'"' 

3 
O 

o 

s 

> 
O 

a 

C 

o 

0 

a 

(-4 
o 

c 
O 

bi 

C 

CI 

CD 

O 

s 

a 

cS 

-*^ 
o 

3 
D 
a 
Oh 

c 
ca 
6 
3 

0 

C 
C 

ft 

-4^ 

Ph 

c 

'o 
-a 
a 

0 

-a 
a 
o 
S 

c 
c 

0 

Pi 

bj 
C 
IS 
0 

c 

0 

o 
3 

p^ 

a 

C 

i 

S 

t/3 

d 

0 
a 

1 

a 

a 
o 

> 

CO 

0 

'c 

1 

BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL 


35 


1 

■^O5TjH^HCCQ0^H*-<»O        iiO 

s 

1   c^       1 

1    "5 

I  ^ 

00 

" 

i  '^ 

OS 

^ 

1    <M    « 

1    M    rt 

to 

<N 

I^ 

N     i 

iO 

i    lO 

'- 

05 

1^ 

^   c^ 

"    "    " 

CT 

o 

IM 

- 

lO 

t^ 

-' 

to 

" 

00 

^ 

'-' 

!N 

to 

t^    rt    00    M 

C^     C<)     C<1     t^     C^ 

OO 

*"* 

2 

» 

d 
o 

•a 

i 

> 

03 

d 

d 
o 
"S 
a 

ai 

o3 
M 

a 

03 

2 

i 

d 
o 

1 

d 

03 

"o 
O 
Eh 

36 


BIENNIAL  KEPOET   OF  THE  ATTORNEY  GENERAL 


STATEMENT  C 

The  Following  Statement  Shows  the  Criminal  Cases  Disposed  of  Dtthing  the 
Fall  Term,  1925,  and  Siring  Term,  1926 
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26 
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51 
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Forsyth ,   _   . 
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69 
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56 
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Hoke-  - 

30 
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67 
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STATEMENT 

C— Continued 
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74 
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18 

75 
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32 
21 

7 
5 

17 

56 
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Pender 

26 

28 

35 

60 

3 

33 

11 

18 

1 

63 

Perquimans 

34 

81 

113 

2 

84 

8 

23 

115 

Person 

68 

69 
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127 

11 

89 

20 

29 

138 

Pitt 

106 

131 

225 

12 

130 

56 

51 

237 

Polk 

135 

36 

157 

14 

117 

10 

42 

2 

171 

Randloph 

294 

73 
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12 

198 

15 
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2 
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Richmond 

133 

78 

206 

5 

138 

10 

60 

3 

211 

Robeson 

93 

64 

47 

202 

2 

117 

35 

52 

204 

Rockingham 

65 

42 

102 

5 

86 

11 

10 

107 

42 
39 

26 
15 

63 
52 

5 

2 

64 
43 

4 

8 

68 

Rutherford 

3 

54 

Sampson 

169 

149 

307 

11 

222 

47 

49 

318 

Scotland 

27 

13 

40 

24 

10 

6 

40 

Stanly 

46 

17 

62 

1 

55 

5 

2 

1 

63 

Stokes 

57 

16 

72 

1 

U 

6 

3 

73 

Surry 

161 

16 

173 

4 

161 

15 

1 

177 

Swain 

97 

1 

16 

109 

5 

57 

30 

27 

114 

123 

47 

162 

8 

141 

29 

170 

Tyrrell 

6 

4 

10 

6 

4 

10 

Union'* 

27 

28 

52 

3 

32 

6 

17 

1 

56 

Vance 

55 

52 

100 

7 

71 

20 

16 

107 

Wake^ 

296 

378 

634 

40 

419 

131 

124 

3 

677 

Warren 

20 

44 

58 

6 

42 

10 

12 

64 

Washington 

7 

13 

18 

2 

9 

7 

4 

20 

76 
40 

8 
64 

80 
95 

4 
9 

62 
95 

2 
3 

19 
6 

1 

84 

Wayne 

104 

Wilkes.- 
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28 

339 

39 

214 

37 

123 

4 

378 

Wilson 

164 
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321 

41 
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41 

136 

2 

362 

Yadkin 

68 

8 

74 

2 

66 

6 

4 

76 

Yancey 

85 

2 

86 

1 

41 

14 

30 

2 

87 

Totals 

9,213 

5,859 

70 

14,319 

823 

10,231 

1,623 

3,180 

119 

15,153 

^  5  Corporations.     ■  1  Corporation.     ^  1  Corporation.     *  1  Corporation.     ^  3  Corporations. 
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Recapitulation  of  Statement  C 


Total  Number  of  Criminal  Actions  Disposed  op. 


Males 

Females 

Corporations. 


TotaL 


White-. 

Colored 

Indians 

Corporations- 
Total... 


Convictions,  including  submissions- 
Acquitted 

Nolle  pros 

Otherwise  disposed  of 


Total- 


14,319 

823 

11 


9,213 

5,859 

70 

11 


10,231 

1,623 

3,180 

119 


15,153 


15,153 


15,153 


15,153 
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STATEMENT  E 


Number  of  criminal  actions  disposed  of 

Males 

Females 

Corporations-  - 

Totals 

White 

Colored 

Indians 

Corporations 

Totals 

Convictions,  including  submissions 

Acquitted 

Nolle  pros 

Otherwise  disposed  of 

Totals 

M  urder — first  degree 

Murder — second  degree 

Manslaughter 

Rape 

Assault  with  intent  to  rape 

Arson 

Burglary — first  degree 

Burglary — second  degree- . _, 

Forgery 

Larceny 

Intoxicating  liquors 

Other  crimes  and  misdemeanors 

Totals 


From 
July  1,  1924 

to 
July  1,  1925 

From 
July  1,  1925 

to 
July  1,  1926 

14,706 

15,153 

13,791 

14,319 

910 

823 

5 

11 

14,706 

15,153 

8,494 

9,213 

6,122 

5,859 

85 

70 

5 

11 

14,706 

15,153 

10,545 

10,231 

1,471 

1,623 

2,609 

3,180 

81 

119 

14,706 

15,153 

15 

8 

239 

207 

84 

105 

15 

14 

78 

59 

15 

16 

50 

46 

309 

282 

1,945 

2,208 

4,480 

4,927 

7,476 

7,281 

14,706 


15,153 
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STATEMENT  F 

Alphabetical  List  of  Crimes 


Name  of  Offense 


Abandonment- 
Abduction 

Abortion 

Affray 

Arson 


Assault  and  battery 

Assault  with  deadly  weapons . 
Assault  with  intent  to  rape  .. 

Attempt  to  burn  dwellings 

Attempt  to  poison 

Bastardy 

Bigamy 

Bribery 


Buggery 

Burglary — first  degree 

Burglary — second  degree 

Burning  other  than  arson 

Carrying  concealed  weapons — 

Compounding  felony 

Concealing  birth  of  child 

Conspiracy.- 

Counterfeiting 

Cruelty  to  animals 

Disorderly  house - 

Disposing  mortgaged  property  . 

Disturbing  meetings 

Election  laws 

Embezzlement 

Escape 


Failure  to  list  taxes 

Failure  to  work  public  road- 
False  pretense 

Fish  and  game  laws 

Food  and  drug  laws 

Forcible  trespass 

Forgery 


Fornication  and  adultery 

Gambling  or  lottery 

Health  laws 

Housebreaking 

House  burning 

Incest 

Injury  to  property 

Intoxicating  liquors .- 

Larceny  and  receiving 

Libel 

License,  practicing  profession  without- 

Li cense,  doing  business  without 

Manslaughter 

Military  laws 

Municipal  ordinances 

Murder — first  degree 

Murder — second  degree 

Nuisance 

Obstructing  public  highway 

Obstructing  river. -- 


From 
Julyl,1924 

to 
Julyl,1925 


174 

25 

9 

209 

15 

618 

1,292 

78 


From 
Julyl,1925 

to 
Jylyl,1926 


50 

5 

749 


29 
334 
112 
111 


97 

100 

5 

34 

169 

20 

9 

158 

309 

231 

415 

3 

618 

18 

18 

95 

,480 

,945 

1 


21 

15 

239 


206 

46 

4 

214 

16 

669 

1,332 

59 


46 

13 

626 


6 

46 

1 

27 

231 

137 

110 

4 

117 

48 

15 

24 

179 

34 

6 

129 

282 

247 

257 

10 

725 

11 

22 

66 

4,927 

2,208 


10 

16 

105 


207 
71 
5 
2 
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STATEMENT  F~Continued 


Name  of  Offense 

From 
Julyl,1924 

to 
Julyl,1925 

From 
Julyl,1925 

to 
Julyl,1926 

6 

27 

15 

108 

7 
97 

7 

66 

29 

88 

1,162 

8 

Perjury- 

31 

Rape  - 

14 

100 

Riot  . .  .  _  _ 

54 

Robbery . .  . 

96 

School  laws -  - -  - 

12 

Seduction 

71 

Slander 

18 

Trespass 

96 

Miscellaneous.  

1,071 

Totals 

14,706 

15,153 
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Fees  Transmitted  by  Attorney  General  to  State  Treasurer  from  August  Term,  1924,  Through  February 

Term,  1926 


1      State  V.  Jones 

49  State  v.  Dickerson 

50  State  v.  Pressley _ 

83  State  v.  Farmer _. 

87    State  v.  Elias  Rabil 

148    State  v.  Godette.... __._ 

241     State  v.  Hartsfield 

254    Lacy  v.  Globe  Indemnity  Co 

273  State  v.  Galloway,  et  al . 

274  State  v.  Lutterloh __, .._ 

324     State  v.  Durham 

326    State  v.  Burke . 

328    State  v.  Rose 

347  State  v.  Johnston _.. 

349  State  v.  Edwards 

328b  State  v.  Beavers 

417    State  v.  Hammond 

419     State  v.  Knight ._.-._-_.._-_______..... ... 

421     State  V.  Holder 

449    State  v.  Mitchem . 

84  State  v.  Judd 

350  State  v.  George 

481  State  v.  Weddington 

482  State  v.  Hilton 

270  State  and  City  Bank  and  Trust  Company  v.  Doughton  . 

582     State  v.  Roberts 

88a  State  v.  McLamb , 

348  State  v.  Roberts,  et  al 

50    State  v.  Denson,  et  al... 

116    Young  V.  Highway  Commission 

147    State  V.  Dove 

209  State  v.  Hughes  and  Best 

210  State  v.  McAfee 

241  State  v.  Clifton  Dickerson 

242  State  v.  Sinodis 

273  State  v.  C.  W.  and  Elmer  Stewart 

274  State  v.  T.  E.  Cooper 

275  State  v.  Malpass 

322    State  V.  Barbee   .•_ 

321  State  v.  Bradsher 

345    State  v.  Jarrett 

State  V.  Rufus  Self 

377    State  v.  Palmore 

449     State  and  City  of  Charlotte  v.  Stowe 

521     State  v.  Miller 

547    State  v.  Marion  Ray 

3  State  v.  William  and  Oscar  Horton 

4  State  V.  Baker,  et  al 

43  State  v.  Sauls.. _ 

42    State  v.  Flood . 

44  State  v.  Griffin 

345  State  v.  Albert  Royall 

82    State  v.  Carivey 

93  In  re:    Inheritance  Tax  v.  Estates  of  Burwell  and  Davis 

147    State  v.  Claude  and  James  Willie 

209    State  V.  Strickland 

241  State  v.  Richardson 

242  State  v.  Jackson 

322  State  v.  Thompson 

346  State  v.  Neal 


13.30 
14.40 
14.40 
10.00 
10.00 
14.40 
13.30 
11.00 
23.20 
14.40 
12.20 
12.20 
12.20 
13.30 
13.30 
15.50 
15.50 
13.30 
23.30 
14.40 
12.20 
17.70 
12.20 
12.20 

7.70 
14.40 
12.20 
24.40 
25.50 
12.10 
13  .30 
25.50 
12.20 
13.30 
14.40 
26.60 
23.20 
16.60 
12.20 
15.50 
13.30 
10.00 
18.80 
13.30 
12.20 
12.20 
24.50 
20.00 
16.00 
11.50 
13.00 
10.00 
13.00 

6.00 
27.50 
14.50 
14.50 
14.50 
14.50 
14.50 
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Fees  Transmitted  —Continued 


378    State  v.  Brodie 

483  State  v.  Trott 

484  State  v.  Sigman 

486  State  v.  Abernethy 

487  State  V.  Moore 

3  State  V.  Hartsell  and  Howard 

4  State  V.  Nathan  Dail 

5  State  V.  Nathan  Dail 

6  State  V.  Walter  Dail 

139  State  v.  Jones 

140  State  v.  J.  L.  Home 

209  State  v.  Whaley 

210  State  V.  Brown 

241     State  v.  Luquire 

273    State  v.  Maultsby 

7  State  V.  Buck 

8a  State  v.  Adams 

346    State  v.  Fred  Jones 

348    State  v.  Lakey  and  wife 

521  State  V.  Hensley - 

522  State  v.  Wooten 

548  State  v.  Herman  Banks 

549  State  V.  Lillie  Jackson 

571     State  v.  Melvin  Messer 

Totals 


19.00 
23.50 
13.00 
13.00 
13.00 
30.50 
14.50 
13.00 
16.00 
10.00 
13.00 
16.00 
17.50 
14.50 
14.50 
13.00 
13.00 
19.00 
13.00 
14.50 
16.00 
17.50 
10.00 
16.00 


S  1,273.80 


OPINIONS  TO  THE  GOVERNOR 


Pabdok — Conviction 

December  31,  1924. 

It  seems  that  W.  R.  Walker  submitted  to  a  verdict  of  guilty  under  a  charge 
of  misdemeanor  in  the  Guilford  County  Superior  Court.  Judgment  was  en- 
tered against  him  by  the  presiding  judge,  directing  his  imprisonment  in 
the  common  jail  of  Guilford  County  for  twenty  days.  Appendant  to  this 
judgment  was  an  order  that  capias  was  to  issue  only  upon  direction  of  the 
court. 

Application  has  been  made  to  you  for  the  pardon  of  Walker.  Upon  this 
you  inquire  whether  you  have  authority  to  pardon  in  such  a  case  if  you 
should  determine  to  exercise  that  power.  Section  6  of  Article  3  of  the 
Constitution  confers  power  upon  you  to  grant  reprieves,  commutations  and 
pardons  after  conviction.  There  has'  been  some  discussion  in  the  decisions 
of  the  North  Carolina  Supreme  Court  as  to  whether  or  not  the  term  "con- 
viction" as  thus  used  includes  not  only  a  verdict  of  a  jury  but  also  the 
judgment  of  the  court.  In  arriving  at  a  conclusion  in  this  case,  however, 
it  is  not  necessary  for  us  to  enter  into  that  discussion,  because  it  is  plain 
that  there  was  both  a  verdict  of  guilty,  or  what  was  its  equivalent,  sub- 
mission, and  a  judgment  in  this  case.  The  judgment  here,  then,  was  nol 
suspended,  but  its  execution  was  delayed.  It  was  a  direct  judgment  sen- 
tencing Walker  to  jail  for  twenty  days',  with  the  execution  of  the  judgment 
delayed  until  further  orders  of  the  court. 

In  North  Carolina  the  time  at  which  a  sentence  shall  be  carried  into  ex- 
ecution forms  no  part  of  the  judgment  of  the  court.  So,  we  have  here  a 
complete  judgment,  with  its  execution  delayed,  and  consequently,  we  think 
yon  have  authority  under  the  Constitution  to  pardon  this  man  if  you  should 
determine  it  to  be  such  a  case  that  pardon  should  issue.  The  North  Carolina 
authorities  in  point  are  State  v.  Cockerham,  24  N.  C,  204;  State  v.  McClure, 
61  N.  C,  491;  State  v.  Cardioell,  95  N.  C,  643;  State  v.  Yates,  183  N.  C,  753, 
and  State  v.  Vickers,  184  N.  C,  676. 


BXTEADITION PU'GITI\'E     FROM     JUSTICE 

January   29,   1925. 
In  the  matter  of  the  extradition  from  Kentucky  of  8.  L.  Williams 

As  Mr.  Richardson,  the  former  Private  Secretary,  had  consulted  me  ovev 
the  'phone  in  regard  to  this  matter  previously,  the  Attorney  General  has 
turned  it  over  to  me  for  reply. 

At  this  former  conversation  with  Mr.  Richardson,  my  understanding  was 
that  there  was  an  attempt  to  bring  Williams  back  from  Kentucky  under 
the  original  extradition  proceedings  after  he  had  been  brought  back  to  North 
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Carolina  and  had  been  tried  and  sentence  passed  upon  liim.  Wliat  1  told 
Mr,  Richardson  amounted  only  to  this:  That  there  must  be  some  new 
crime  or  some  new  cause  for  extradition  before  Williams  could  be  extradited 
a  second  time.  I  did  not  see  the  papers  in  the  case  at  that  time.  After 
examining  the  papers,  it  is  quite  clear  that  there  are  two  ways  by  which 
Williams  can  be  extradited  from  Kentucky: 

First,,  It  is  quite  clear  that  an  indicted  or  convicted  prisoner  who  escapes 
may  be  a  fugitive  from  justice.  It  is  no  less  clear  that  one  convicted  of  a 
crime  who  has  been  paroled  and  violates  said  parole  by  escape  to  another 
statQ  may  be  extradited  therefrom.  But  the  demand  for  extradition  must 
be  based  upon  an  adequate  showing  of  these  facts.  It  appears  from  the 
papers  that  when  Williams  was  brought  back  under  the  former  extradition, 
he  plead  guilty  to  the  charge  of  abandonment  in  the  Mecklenburg  County 
Superior  Court.  The  judgment  was  that  he  be  confined  in  the  common 
jail  of  Mecklenburg  County  for  a  period  of  two  years,  to  be  assigned  to  work 
on  the  public  roads  of  said  county,  capias  not  to  issue  so  long  as  he  observed 
the  following  conditions:  "First,  that  he  pay  the  costs  of  this  action,  in- 
cluding the  fees  for  extradition  expenses;  second,  that  he  live  with  his  wife 
and  family  'continuously  hereafter;  third,  that  he  care  for  and  support  them 
in  a  husband-like  manner;  fourth,  that  he  give  a  good  bond  in  the  sum  of 
$1,000  to  make  his  personal  appearance  at  each  May  term  of  this  court  for 
a  period  of  five  years,  and  show  the  court  at  each  time  that  he  has;  complied 
with  the  conditions  upon  which  this  sentence  is  arrested."  It  seems  that 
Williams  had  violated  the  conditions  of  this  judgment  and  returned  to  Ken- 
tucky, and  there  is  some  demand  for  his  second  extradition.  Upon  a  proper 
showing  of  these  facts-,  it  is  clear  that  the  Governor  of  North  Carolina  may 
demand  this  extradition  under  the  principles  above  set  out.  See  In  re  Wm. 
B.  Hughes,  61  N.  C,  58, 

Second,  It  appears  that  Williams  not  only  abandoned  his  wife  and  failed 
to  support  her,  but  also  a  minor  child.  This  was  the  basis  of  the  original 
charge.  In  addition,  however,  to  this  abandonment,  there  was  a  second 
abandonment,  apparently  after  the  judgment  of  the  court  above  set  out  was 
entered.  In  other  words,  this  second  abandonment  was  a  new  crime  for 
which  he  could  be  extradited  if  proper  papers  are  presented  to  the  Governor 
of  North  Carolina.  State  v.  Davis,  79  N.  C,  603;  State  v.  Hannan,  168  N.  C, 
215;  State  v.  Beam,  181  N.  C,  597. 

Again,  the  Supreme  Court  has  held.  State  v.  Bell.  184  N.  C.  701: 

Within  the  intent  and  meaning  of  C.  S.  4447,  the  willful  aban- 
donment by  a  father  of  his  children  of  the  marriage  is  made  a 
separate  offense  of  like  degree  with  that  of  his  willful  abandon- 
ment of  his  wife;  and  his  duty  to  the  children  is  not  lessened  by  ' 
the  fact  that  a  decree  of  absolute  divorcement  has  been  obtained, 
the  obligation  to  support  his  own  children  continuing  after  the 
marriage  relation  between  him  and  his  wife  has  been  severed 
by  the  law. 

In  the  light  of  this  decision,  then,  it  makes  no  difference  whether  the  divorce 
obtained  by  Williams  in  Kentucky  on  July  17,  1924,  was  valid  or  not. 
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We  are,  therefore,  clearly  of  the  opinion  that  the  Governor  of  North  Caro- 
lina may,  upon  a  proper  showing,  demand  the  extradition  of  Williams  again, 
first,  because  he  is  a  fugitive  from  justice  in  avoidance  of  valid  sentence  of 
the  court;  and  second,  because  he  has  committed  a  new  crime  since  his 
former  extradition  and  has  fled  from  the  State's  jurisdiction  after  the  com- 
mission of  that  crime. 


Railroad    Police 

February    6,    1925. 

You  inquire  if  commissions  issued  by  Governor  Morrison  to  railway  police- 
men under  the  provisions  of  C.  S.,  3484  to  3488  expired  with  the  end  of  his 
term  of  office,  and  if  Governor  McLean  should  issue  new  commissions  to 
those  officers  as  a  consequence.  My  reply  is  that  the  commissions  so  issued 
by  preceding  Governors  do  not  terminate  with  their  terms  of  office  but  con- 
tinue in  force  unless  and  until  terminated  in  some  other  way.  These  com- 
missions issued  by  preceding  Governors  are  still  in  force  and  will  so  con- 
tinue until  otherwise  terminated. 

You  further  inquire  if  the  Governor  has  power  to  terminate  these  com- 
missions at  will.  My  reply  is  that  he  does  have  such  power.  Under  the 
sections  of  the  statutes  referred  to,  the  duration  of  these  appointments  is 
not  prescribed.  It  is  the  universal  rule  that  where  the  duration  of  the  office 
is  not  prescribed  'by  the  law  creating  it  or  providing  for  the  appointment  of 
the  incumbent,  the  power  to  remove  is  an  incident  of  the  power  to  appoint. 
The  law  provides  that  the  company  upon  whose  request  the  appointment  is 
made  may  file  a  notice  that  it  no  longer  requires  the  services  of  any  police- 
man so  appointed  and  thereupon  the  powers  of  such  officers  shall  cease  and 
determine.  This  does  not  mean  that  these  officers  are  appointed  simply  at 
the  will  and  pleasure  of  the  particular  companies  as  named  in  C.  S.  3484. 
Necessarily,  the  legislative  body  had  in  mind  in  passing  this  act  that  the 
power  to  remove  such  policemen  would  be  an  incident  of  the  power  to  appoint 
and,  therefore,  did  not  specifically  set  out  that  the  Governor  might  terminate 
these  commissions  at  his  will.  I,  therefore,  advise  you  that  the  Governor 
may  recall  the  commissions  issued  to  the  policemen  so  appointed  by  him 
under  the  provisions  of  the  above  mentioned  sections  of  the  Consolidated 
Statutes. 

You  also  inquire  if  the  Governor  may  make  these  appointments  for  a  def- 
inite period,  such  as  two  years.  In  my  opinion  he  may  do  so,  subject,  ol 
course,  to  the  provisions  of  the  statute  allowing  the  companies  for  which 
they  are  appointed  to  file  a  notice  to  terminate  the  services  of  these  oflacers, 
as  set  out  in  C.  S.  3488,  and  also  subject  to  the  power  of  the  Governor  to 
revoke  the  commissions  so  issued  for  a  period  of  two  years  when  in  his 
judgment  such  action  should  be  taken. 
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Extradition — Fugitive  from  Justice  '•'j.':.;   s:.;^ 

February  13,  1925. 
In  the  matter  of  the  extradition  of  Chas.  L.  Fake 

It  appears  that  Chas.  L.  Fake,  whose  extradition  is  demanded  by  the  State 
of  New  York  under  a  charge  of  desertion  of  his  two  minor  children,  has  been 
a  resident  of  the  State  of  North  Carolina  since  1918.  Previous  to  his  com- 
ing to  the  State  of  North  Carolina  he  married  in  the  State  of  New  York  on 
November  8,  1910,  and  had  by  his  wife  two  children.  His  wife  refused  to 
live  with  him  in  North  Carolina  and  he  obtained  a  divorce  in  the  State  of 
North  Carolina  in  February,  1921,  from  the  bonds  of  matrimony. 

In  July,  1922,  Fake  visited  his  relations  in  New  York  and  while  there  was 
arrested  under  a  charge  of  desertion  of  his  minor  children.  He  gave  bond 
and  returned  home  immediately.  Through  the  intervention  of  the  district 
attorney  in  whose  court  the  bill  of  indictment  had  been  found  against  him  he 
was  allowed  to  settle  the  matter  without  returning  to  the  State  of  New  York, 
by  paying  his  wife,  who  then  lived  in  New  York,  the  sum  of  $500,  and  to  the 
St.  Joseph's  Infant  Home,  which  had  the  custody  of  his  minor  children,  a 
like  sum  of  $500.  Thereupon,  all  proceedings  under  the  bill  of  indictment 
were  stopped  and  he  was  released  from  further  liability  for  the  support  of 
those  children,  his  wife  in  the  agreement  assuming  the  future  support  of 
those  children. 

It  is  manifest  from  this  recital  that  Mr.  Fake  has  not  been  back  to  the 
State  of  New  York  since  his  arrest,  but  that  the  whole  proceedings  were 
quashed  and  the  matter  was  settled  without  his  return  to  that  State.  The 
indictment  upon  which  the  State  of  New  York  demands  the  extradition  of 
Mr.  Fake  was  found  on  October  29,  1924,  and  charges  the  desertion  and  non- 
support  of  his  minor  children,  which  is  a  felony  under  the  laws  of  the  State 
of  New  York.  Since  Fake's  return  from  the  State  of  New  York  in  July, 
1922,  he  has  not  been  in  the  State  of  New  York.  The  general  rule  as  laid 
down  by  the  United  States  Supreme  Court  in  quite  a  number  of  cases  is. 
among  other  things,  that  the  governor  of  the  state  from  whom  the  alleged 
fugitive  is  demanded  may  determine  in  the  first  instance  whether  or  not  the 
alleged  fugitive  so  demanded  is  in  reality  a  fugitive  from  justice  within 
the  meaning  of  the  Federal  Constitution  and  of  the  Act  of  Congress  enacted 
in  pursuance  thereof.  We  think  it  very  clear  that  under  the  circumstances 
here  recited,  Mr.  Fake  is  not  a  fugitive  from  justice  of  the  State  of  New 
York  and  consequently,  you  may  refuse  the  demand  upon  you  for  his  ex- 
tradition by  that  State. 


North   Carolina    Railroad — Principal    Office 

February  16,  1925. 

Your  letter  of  February  10th,  enclosing  a  letter  of  Mr.  Alexander  Webb 
to  the  Governor,  dated  February  7th,  was  referred  by  the  Attorney  General 
to  me  for  investigation.  I  have  investigated  the  matter  as  fully  as  I  could 
in  the  crowded  condition  of  work  in  this  office  and  have  come  to  the  conclu- 
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sion  that  there  is  nothing  in  the  charter  of  the  North  Carolina  Railroad 
Company  which  provides  that  the  company's  principal  office  shall  be  at  Bur- 
lington, N.  C.  Indeed,  the  by-laws  of  that  company,  in  section  3  of  the  chap- 
ter headed  "Directors',"  is  in  the  following  form: 

The  board  of  directors  shall  meet  at  least  once  in  two  months 
at  Burlington,  or  at  such  other  place  as  they  may  direct,  which 
meetings  shall  take  place  on  the  third  Fridays  of  August,  Oc- 
tober, December,  February,  April  and  June,  in  each  year,  and 
the  president  shall  be  at  liberty  to  convene  the  board  as  much 
oftener  as  the  interest  of  the  company  may  require. 

This  indicates,  of  course,  that  these  directors  may  meet  at  any  other  place 
than  Burlington  at  their  discretion.     Section  1  of  the  by-lawsi  declares: 

The  general  annual  meeting  of  the  stockholders  shall  be  held 
alternately  at  Greensboro,  Raleigh,  Salisbury  and  Hillsboro  on 
the  second  Thursday  of  July  in  each  and  every  year  until  other- 
wise ordered. 

There  is  nothing  in  these  by-laws,  a  copy  of  which  is  before  me,  which  fixes 
Burlington  as  the  principal  place  of  business  of  the  corporation  though  for 
convenience  no  doubt  that  has  been  for  years  the  place  where  offices  were 
kept.  They  were  originally  located  at  Burlington  because  there  was  estab- 
lished the  shops  of  the  company.  So  unless  Mr.  Webb  knows  of  some  specific 
provision  requiring  the  company's  principal  office  to  be  maintained  at  Bur- 
lington, which  we  have  been  unable  to  find,  there  is  no  requirement  that  it 
should  be  maintained  at  that  particular  place  and  it  will  not  be  necessary 
to  amend  the  charter  to  permit  the  directors  to  remove  the  office  to  some 
other  point. 

It  would  be  necessary  under  the  law  as  it  is  written  now,  C.  S.  Section 
6547,  to  obtain  the  permission  of  the  Board  of  Internal  Improvements  for 
the  sale  of  the  office  building  of  the  company  now  located  in  the  city  of 
Burlington,  as  it  is  said  that  a  bill  is  now  pending  before  the  General  As- 
sembly which  repeals  the  chapter  of  the  Consolidated  Statutes  which  estab- 
lishes the  Board  of  Internal  Improvements  (Chapter  107),  it  would  be 
necessary,  if  the  General  Assembly  legislates  upon  the  point,  to  obtain  the 
consent  of  the  body  or  board  which  the  Legislature  substitutes  in  the  place 
of  the  Board  of  Internal  Improvementsi,  to  the  sale.  Out  of  an  abundance  of 
caution,  however,  in  drafting  the  bill  which  im_poses  this  duty  upon  some 
other  board  or  commission,  it  might  be  well  to  include  therein  authority  to 
the  board  of  directors  to  change  the  company's  principal  office  from  Bur- 
lington, N.  C,  to  some  other  point  on  the  railroad  more  convenient  for  the 
transaction  of  business,  at  their  discretion.  To  that  end  we  herewith  enclose 
a  bill  which  deals  with  these  particular  points  only. 


biennial  report  of  the  attorney  general  65 

Directorates — Appointment — Vacancies 

February   21,   1925. 

In  the  matter  of  aiipointments  to  fill  vacancies  on  the  various  hoards,  etc. 

In  accordance  with  your  request,  I  have  investigated  your  authority  to 
make  appointments  and  the  limitation  upon  that  authority  contained  in  some 
of  the  statutes  that  the  appointment  is  to  be  made  by  and  with  the  advice 
and  consent  of  the  Senate.  The  following  boards  and  institutions,  so  far 
as  I  have  been  able  to  investigate,  have  the  vacancies  in  them  filled  by  the 
Governor,  by  and  with  the  consent  of  the  Senate: 

The  Board  of  Agriculture. 
The  State  School  for  the  Blind. 
Caswell  Training  School. 
The  State  Sanatorium. 
The  State  Hospital,  Raleigh. 
The  State  Hospital,  Morganton. 
The  State  Hospital,  Goldsboro. 
The   Highway   Commission. 
The  Geological  Board. 
The  Fisheries  Commission. 

This,  of  course  does  not  take  into  account  any  board  created  by  the  present 
Legislature.  It  appears  that  there  are  not  any  existing  vacancies  in  any 
of  the  boards  or  institutions  set  out  above.  According  to  the  list  furnished 
this  office  by  Miss  Turner  of  your  office,  the  first  vacancy  occurs  in  the  Board 
of  Agriculture,  and  that  is  on  March  11,  1925.  It  is  not  at  all  probable  that 
the  General  Assembly  will  be  in  session  at  that  time.  The  rule  in  regard 
to  filling  vacancies  where  the  original  appointment  is  made  by  the  Governor, 
by  and  with  the  consent  of  the  Senate,  is  thus  defined  in  Sa'isbury  v.  Groom. 
167  N.  C,  223: 

The  Governor  alone  under  the  general  power  to  fill  vacancies 
conferred  by  sub-section  3  of  section  7636  of  the  Consolidated 
Statutes,  may  make  appointment  (to  vacancies),  when  the  Sen- 
ate is  not  in  session,  such  action  could  only  be  for  the  interval 
until  the  Senate  meets  and  the  two  agencies'  specially  provided 
by  law,  to  wit:  the  Governor  and  the  Senate,  shall  concur  in  such 
appointment. 

Wherever,  then,  a  vacancy  occurs  in  the  directorate  of  any  institution  or 
any  board  after  the  adjournment  of  the  Legislature,  it  makes  no  difference 
how  soon  after  such  adjournment,  you  fill  the  vacancy  by  your  appointment 
ad  interim,  and  report  the  same  for  confirmation  to  the  Senate  of  the  Gen- 
eral Assembly  of  1927.  If  any  vacancy  should  occur  during  the  session  of 
1925,  the  law  contemplates  that  you  shall  send  your  appointment  to  the  exist- 
ing Senate  for  confirmation. 
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Extradition — Fugitive  from  Justice 

March  3,   1925. 
In  the  matter  of  the  extradition  of  William  H.  Carter 

This  was  a  demand  by  the  Governor  of  Virginia  for  the  extradition  of  W.  H. 
Carter  under  a  charge  of  willful  desertion  and  non-support  of  his  wife 
and  children.  It  seems  that  Carter  and  his  wife  were  living  at  Newport 
News  in  the  State  of  Virginia  until  the  latter  part  of  August,  1924.  At  that 
time  he  left  Newport  News  and  came  to  Windsor,  North  Carolina.  His  pur- 
pose in  coming  to  North  Carolina  was  to  better  his  condition  and  he  came 
with  the  consent  of  his  wife.  There  is  no  conflict  between  the  affidavit  of 
Josephine  Carter,  his  wife,  and  his  own  affidavit.  According  to  the  af- 
fidavit of  W.  H.  Carter  and  that  of  his  father,  Austin  Carter,  the  former  in 
moving  to  North  Carolina  did  better  his  condition,  as  they  state  that  he 
was  unable  to  make  a  living  in  Newport  News.  He  swears  that  he  has  at 
all  times  been  ready,  willing  and  able  to  provide  for  his  wife  and  children 
in  Bertie  County,  North  Carolina,  and  has  so  advised  her,  but  she  has  at 
all  times  refused  to  come  to  North  Carolina  and  demands  that  he  support 
her  in  Newport  News,  Virginia. 

In  his  affidavit  he  files  also  an  itemized  statement,  to  which  he  makes  oath, 
which,  if  believed,  shows  that  he  sent  his  wife  $20  in  September,  1924;  $15 
in  Novem'ber,  1924;  $30  in  December,  1924;  $20  in  January,  1925,  and  also 
sent  her  by  his  sister,  Ella  Fields,  $27  in  January,  1925.  The  latter  statement 
is  corroborated  by  the  affidavit  of  Ella  Fields  incorporated  in  the  evidence 
of  W.  H.  Carter.  Mrs.  Carter  herself  swears  that  he  has  sent  her  since  the 
separation  only  $15.  She  declares  also  in  her  affidavit  that  she  has  at  all 
times  since  his'  departure  been  willing,  and  is  now  willing,  to  come  to  North 
Carolina  to  join  him,  providing  he  will  send  the  necessary  funds  with  which 
to  secure  clothing  and  transportation. 

Upon  the  two  latter  points  there  is  this  conflict,  then,  between  the  evi- 
dence of  the  wife  and  the  evidence  of  the  husband.  They  agree,  however, 
upon  the  essential  fact,  that  he  left  Virginia  to  better  his  condition  and  left 
his  wife  with  her  consent.  They  further  agree  that  they  are  both  willing 
to  come  together  in  North  Carolina  if  Carter  will  send  the  money  to  his  wife 
for  transportation  expenses.  No  doubt  Carter  left  Virginia  with  the  intent 
to  send  for  his  wife  and  bring  her  to  the  State  of  North  Carolina  and  there 
support  her. 

If  this  is  true,  he  at  no  time  committed  a  crime  in  Virginia  and  he  did 
not  even  begin  to  commit  a  crime  in  that  State.  The  North  Carolina  Su- 
preme Court  in  In  re  Sultan,  115  N.  C,  57,  has  held  that  departure  from  the 
jurisdiction  after  the  commission  of  the  act,  in  furtherance  of  a  crime  sub- 
sequently consummated,  is  a  flight  from  justice  within  the  meaning  of  the 
law.  There,  a  man  procured  by  false  representations  goods  to  be  shipped  to 
him  in  this  State  from  Pennsylvania.  After  making  the  false  representa- 
tions, but  before  the  goods  were  shipped,  he  returned  to  North  Carolina. 
The  Court  held  that  he  was  a  fugitive  from  justice.  The  distinction  between 
that  case  and  this  is  manifest.     The  crime  in  the  sense  of  a  willful  and  un- 
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lawful  act  had  been  begun  in  the  State  of  Pennsylvania.  In  this  case  no 
crime  had  been  begun  in  the  State  of  Virginia.  If  any  crime  was  committed, 
it  was  committed  in  North  Carolina  subsequent  to  his  return  to  this  State. 
The  Supreme  Court  in  State  v.  Hall,  115  N.  C,  811,  holds  that  there  can 
be  no  constructive  presence  in  another  state  where  a  crime  is  alleged  to 
have  been  committed.  This  case  is  annotated  in  28  L.  R.  A.,  289,  where  it 
is  declared. 

The  American  cases  are  unanimous  in  holding  that  a  person 
cannot  be  a  fugitive  from  justice  unless  he  was  in  the  demand- 
ing state  when  the  crime  was  committed. 

For  these  reasons  we  think  that  you  would  be  authorized  to  refuse  the 
extradition  of  Carter  under  the  circumstances  above  stated. 

There  is  a  point,  however,  if  you  will  permit  us  to  suggest  it,  at  which 
all  of  the  difficulties  of  this  husband  and  wife  may  be  settled.  He  states 
that  he  is  not  only  willing  but  anxious  to  send  transportation  money  to  hJs 
wife  to  join  him  in  Bertie  County,  North  Carolina.  She  states  in  her  af- 
fidavit that  she  is  willing  to  come  to  North  Carolina  to  be  with  him  if  he 
will  send  sufficient  money  for  that  purpose.  If,  therefore,  Carter  will  show 
by  his'  deed  in  this  regard  that  he  is  honest  in  his  assertion,  there  ought  to 
be  no  difficulty  in  bringing  this  husband  and  wife  together,  notwithstanding 
the  extradition  proceedings. 

In  32  A.  L.  A.  the  subject  of  the  extraditable  quality  of  the  act  of  a  hus- 
band who  abandons  and  fails  to  support  hisi  wife  and  children  located  in 
another  state  is  fully  discussed,  particularly  in  the  note  at  page  1167.  The 
case  annotated  was  decided  by  the  New  York  Court  of  Appeals  April  1,  1921. 
This  case  and  the  note  thereto  sustain  the  position  advanced  in  this  opinion. 


Checks — Insolvent  Banks 

March  19,  1925. 

It  seems  from  the  letter  of  Honorable  W.  N.  Everett,  Secretary  of  State, 
to  you  and  the  Council  of  State  that  he  had  on  deposit  in  the  United  Com- 
mercial Bank  at  Plymouth,  N.  C,  $53.50,  State  funds,  deposited  during  the 
month  of  December,  1924,  and  $74.50  of  deposits  of  State  money  for  the 
month  of  January,  1925.  He  had  also  on  deposit  in  the  Martin  Savings 
Bank  and  Trust  Company  at  Williamston,  N.  C,  $57.50  of  State  money.  He 
checked  upon  both  of  the  deposits  in  the  United  Commercial  Bank  at  Plym- 
outh, check  being  payable  to  B.  R.  Lacy,  State  Treasurer.  These  checks 
were  transmitted  to  the  Plymouth  bank  in  due  course  of  business  and  were 
not  paid  because  the  bank  had  become  insolvent.  The  Martin  Savings  Bank 
and  Trust  Company  also  became  insolvent  before  the  amount  deposited  there, 
$57.50,  had  been  withdrawn.  Mr.  Everett  does  not  state  in  his  letter  how 
nor  why  these  amounts  were  deposited  in  local  banks.  We  suppose,  how- 
ever, that  one  of  his  agents  in  the  collection  of  license  taxes  of  some  sort 
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had   collected  these  amounts  and   had   deposited  them   in  these  banks,   sub- 
ject to  his  check. 

.  It  is,  lof  course,  unfortunate.  It  is  quite  clear,  however,  that  these  amounts 
should  not  be  carried  in  the  bad  check  file.  That  is  intended  to  care  for 
conditions  arising  from  the  giving  by  individuals  of  bad  checks  to  that  De- 
partment, and  not  from  those  arising  out  of  the  insolvency  of  a  particular 
bank  in  which  a  deposit  is  placed.  No  doubt  there  is  enough  in  the  circum- 
stances to  appeal  to  the  General  Assembly  for  a  refund.  In  the  meantime, 
however,  we  know  nothing  that  can  be  done  in  accordance  with  law  except 
that  Mr.  Everett  should  make  good  these  deposits  and  recover  from  these 
banks  any  dividend  upon  the  amount  in  his  own  exoneration  and  later  ap- 
peal to  the  sense  of  justice  of  the  General  Assembly  to  reimburse  him  for 
his  actual  loss. 


State  Seal  Tax — Date  OPEBATrvE 

March  20,  1925. 

In  reply  to  your  inquiry  in  regard  to  effective  date  of  section  91,  Revenue 
Act,  1925,  with  respect  to  increased  seal  tax  on  commissions  therein  provided 
for,  I  have  to  say  that  this  increase  becomes  operative  June  1,  1925.  There- 
fore, up  to  and  including  May  31,  1925,  you  should  charge  only  $2.00  for  the 
seal  on  commissions  and  thereafter  the  fee  will  he  |2.50. 


Capital  Conviction — Act  of  1925 — Reprieve 

March  25,  1925. 

At  the  recent  session  of  the  General  Assembly  it,  by  an  act  ratified  Feb- 
ruary 24,  1925,  provided  a  substitute  for  Section  4&63  of  the  Consolidated 
Statutes.  Stated  broadly,  that  substitute  provides  that  where  an  appeal  is 
taken  by  a  defendant,  convicted  of  a  capital  crime,  to  the  Supreme  Court  of 
North  Carolina  and  that  Court  finds'  that  there  was  no  error  in  the  trial,  such 
convict  is  to  be  executed  in  the  manner  provided  in  the  article  dealing  with 
capital  execution  upon  the  third  Friday  after  the  filing  of  the  opinion  affirm- 
ing the  judgment  of  the  court  below.  It  is  made  the  duty  of  the  Clerk  of 
the  Supreme  Court  to  notify  the  warden  of  the  Penitentiary  of  the  date  of  the 
filing  of  the  opinion,  and  thereupon  the  condemned  person  is  to  be  executed 
on  said  third  Friday  after  the  date  of  the  filing  of  the  opinion  affirming 
the  judgment. 

A  man  named  Evans  appealed  from  a  capital  conviction  to  the  Supreme 
Court  and  the  opinion  of  the  Court  affirming  the  judgment  upon  his  convic- 
tion was  filed  on  March  4th.  The  substitute  for  Section  4663  was  not 
brought  to  the  attention  of  the  Clerk  of  the  Supreme  court  until  thisi  morn- 
ing, when  he  was  furnished  a  copy  of  that  substitute.  He,  therefore,  did 
not  obey  the  statute  in  the  particulars  hereinbefore  set  out.  If  he  had  had 
knowledge  of  the  statute  and  had  obeyed  it,  the  execution  of  Evans  would 
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have  occurred  on  Friday,  March  20th,  which  was  the  third  Friday  after  the 
filing  of  the  opinion  of  the  Court,  March  4th. 

You  inquire  whether  or  not  you  have  authority  under  the  Constitution  and 
laws  of  North  Carolina  to  grant  the  prisoner  a  reprieve  for  a  certain  length 
of  time,  to  be  determined  by  yourself,  such  reprieve  to  commence  at  a  time 
anterior  to  March  20th.  The  statute  further  provides  that  when  there  is 
such  reprieve,  the  prisoner  is  to  be  executed  upon  the  third  Friday  after  the 
termination  of  such  reprieve  and  declares  that  it  shall  be  the  duty  of  the 
Governor  to  give  notice  to  the  warden  of  the  State  Penitentiary  of  the  date 
of  the  expiration  of  such  reprieve. 

The  time  when  punishment  is  carried  into  execution  under  the  decisions  of 
the  Supreme  Court  of  this  State  forms  no  part  of  the  judgment.  Here,  then, 
is  a  man  sentenced  to  death  in  the  Penitentiary  under  a  proper  judgment 
without,  however,  the  time  for  his  execution  having  been  definitely  fixed. 
It  seems  quite  clear  that  under  these  conditions  your  Excellency  may  re- 
prieve this  man,  and  if  you  do  not  care  to  make  the  reprieve  retroactive  to 
March  19th,  you  may  let  it  commence  at  any  time  that  you  may  so  order, 
with  his  execution  to  follow  on  the  third  Friday  after  the  expiration  of  such 
reprieve. 


Budget  Bujeau — Pay  ov  Employees 

March  27,  1925. 

The  budget  act  makes  the  Governor  of  the  State  ex  officio  director  of  the 
budget.     Section  20  of  that  act  is  as  follows: 

The  Director  is  hereby  authorized  to  secure  such  special  help, 
expert  accountants,  draftsmen,  and  clerical  help  as  he  may  deem 
necessary  to  carry  out  his  duties  under  this  act,  and  shall  fix.  the 
compensation  of  all  persons  employed  under  this  act,  which  shall 
be  paid  by  the  State  Treasurer  upon  the  warrant  of  the  State 
Auditor.  A  statement  in  detail  of  all  persons  employed,  time 
employed,  compensation  paid,  and  itemized  statement  of  all 
other  expenditures  made  under  the  terms  of  this  act  shall  be  re- 
ported to  the  General  Assembly  by  the  Director,  and  all  pay- 
ments made  under  this  act  shall  be  charged  against  and  paid  out 
of  the  emergency  contingent  fund  when  such  fund  is  provided  in 
the  general  appropriation  bill. 

Upon  this  you  ask  the  opinion  of  this  office  as  to  from  what  funds  the 
special  help  provided  for  in  the  above  section  are  to  be  compensated.  "We 
find  upon  examination  that  Sicction  3861(d),  3d  Volume  C.  S.,  p.  260,  author- 
izes the  Governor  and  Council  of  State  to  employ  any  additional  clerical  or 
stenographic  help  in  any  of  the  Departments  of  the  State  upon  written  re- 
quest of  the  head  of  such  Department.  Unfortunately,  however,  the  amount 
of  salary  which  may  be  fixed  under  this  section  is  limited  by  its  terms  to 
$1,800  per  annum.  This  is  wholly  inadequate  to  provide  the  director  of  the 
budget  with  the  help  specified  in  section  20  of  the  act.  The  concluding 
clause  in  section  20  declares  that  all  payments  made  under  this  act  shall  be 
charged  against  and  paid  out  of  the  emergency  contingent  fund   lohen  such 
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fund  is  provided  in  the  general  approijriation  act-  That  fund  was  provided 
in  the  appropriation  act  of  1925.  It  is  not,  however,  available  until  the  end 
of  the  present  fiscal  year,  to  wit:  on  July  1,  1925.  This  is'  apparent  from 
section  1  of  the  appropriation  act. 

The  Legislature,  however,  could  not  have  intended  to  leave  the  director 
of  the  budget  in  this  helpless  condition  for  lack  of  efficient  help.  It  must 
have  known  that  any  appropriation  made  in  the  appropriation  act  of  1925 
would  not,  and  could  not,  be  available  until  the  end  of  the  present  fiscal  year. 
When  that  is  available,  then  the  expenses  of  the  director  of  the  budget  as 
stated  in  section  20  may  be  charged  against  and  paid  out  of  the  particular 
fund  provided  for  that  purpose.  Meantime,  however,  the  General  Assembly 
could  not  have  intended  that  this  minute  and  particular  act  should  be  in- 
effective from  lack  of  appropriation.  It,  therefore,  directed  that  the  com- 
pensation of  all  persons  employed  under  this  act  should  be  paid  by  the  State 
Treasurer  upon  the  warrant  of  the  State  Auditor.  This,  then,  can  be  effec- 
tive as  a  charge  against  the  general  funds  of  the  State  until  the  special 
fund  out  of  which  it  isi  to  be  payable  becomes  available.  It  requires  it  to  be 
paid  out  of  the  special  fund  only  when  it  is  provided  in  the  general  appropri- 
ation hill.  It  is  not  provided  in  the  general  appropriation  bill  until  the  1st 
of  July,  1925. 

Consequently,  we  advise  that  the  procedure  set  out  in  section  20  be  followed 
in  regard  to  the  employment  and  compensation  of  the  special  help  for  the 
director,  and  such  amounts  to  be  paid  out  of  the  general  fund  of  the  Treasury 
until  the  special  fund  'becomes  available. 


Notaries — Powers 

March  31,  1925. 

In  re  Appointment  of  B.  Stark,  Jr.  as  Notary  Public 

It  seems  that  Mr.  Stark  was  commissioned  as  a  notary  public  on  February 
19,  1925.  His  application  came  up  from  Sampson  County  and  the  com- 
mission was  issued  to  him  in  Sampson  County.  If  he  qualified  before 
the  Clerk  of  the  Superior  Court  of  Sampson  County,  and  the  procedure 
set  out  in  Section  3173,  C.  S.,  was  complied  with,  then  there  is  no  difficulty 
at  all  about  his  authority  to  act  as  notary  public  though  at  the  time  of  his 
qualification  in  Sampson  County  his  permanent  residence  was  in  Richmond 
County. 

Before  the  act  of  1891,  which  is  brought  forward  in  C.  S.  as  Section  3176, 
the  official  acts  of  notaries  were  probably  confined  to  the  county  in  which 
they  qualified.  Since  that  act,  however,  it  is  entirely  clear  that  they  may  per- 
form the  functions  of  their  office  during  the  term  for  which  they  are  ap- 
pointed in  any  county  in  North  Carolina  in  which  they  happen  to  be  at  the 
time  they  exercise  those  functions — provided,  of  course  their  actions  are 
authenticated  by  their  seals. 

The  act  of  1891,  Chapter  248,  is  as  follows: 
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That  the  power  of  all  persons  who  are  at  present  notaries  public 
or  who  may  hereafter  he  appointed  such  shall  not  be  limited  to 
any  single  county  or  specified  portion  of  the  State,  but  the  said 
notaries  public  shall  have  full  power  and  authority  to  perform 
the  functions  of  their  office  in  any  and  all  counties  of  the  State 
and  that  full  faith  and  credit  shall  be  given  to  any  of  their  offi- 
cial acts  wheresoever  the  same  shall  be  made  and  done. 

Consequently,  Mr.  Spark,  if  he  complied  with  Section  3173,  is  qualified 
to  act  as  a  notary  anywhere  in  the  State  of  North  Carolina,  and  not  simply 
in  Sampson  County. 


Courts — Special   Terms 

April  2,  1925. 

I  have  received  your  letter  of  April  2d,  enclosing  one  from  Judge  F.  A. 
Daniels  to  Governor  McLean  in  regard  to  the  calling  of  a  special  criminal 
term  for  Wake  County.  This  office  has  uniformly  held  that  a  regular  term 
of  the  courts  of  a  district  cannot  be  displaced  by  a  special  term.  C.  S.  Section 
1450  gives  the  Governor  authority  to  call  a  special  term,  but  declares  that 
such  special  term  "is  not  to  interfere  with  any  of  the  regular  terms  of  the 
courts  of  his  district."  This  was  held  in  an  opinion  of  this  office  dated  No- 
vember 14,  1917,  to  former  Governor  Bickett.  See  biennial  report  of  the 
Attorney  General,  1916-1918,  page  7.  Opinion  of  the  Attorney  General,  Sep- 
tember 12,  1921,  to  Judge  John  H.  Kerr. 

It  is  true  that  if  the  Governor  disregards  this  restriction  and  calls  a  spe- 
cial term  to  be  held  during  the  week  of  a  regular  term,  there  is  no  way  by 
which  the  courts  can  hold  his  action  invalid.  State  v.  Leiois,  107  N.  C,  967; 
State  V.  Hall,  142  N.  C,  710.  If,  however,  there  is  any  way  by  which  a  crim- 
inal term  can  be  held  in  the  county  of  Wake  while  the  civil  term  continues 
and  is  concurrent  with  the  special  criminal  term  so  called,  then  under  Chap- 
ter 100,  Public  Laws,  Extra  Session,  1924,  the  Governor  may  call  this  special 
term,  appoint  a  special  judge  to  hold  it,  and  both  terms  can  be  held  at  one 
and  the  same  time. 

We  are  not  informed  as  to  whether  this  is  the  condition  in  Wake  County. 
A  special  term  was  called  in  Guilford  County  under  this  late  act. 


Governor — State   Automobile — Torts 

April  3,  1925. 

Memorandum  No.  16 — In  re  Insurance  on  Mansion  Automobile 

In  your  letter  of  April  2d  you  request  answers  from  this  office  to  the  fol- 
lowing questions: 

(1)  What,  if  any,  liability  attaches  to  the  State  for  damage 
to  persons  or  property 'from  the  Mansion  automobile  when  ope- 
rated by  the  chauffeur  who  is  employed  by  the  State? 
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The  State  under  no  conditions  is  liable  for  damages  occasioned  by  the  de- 
fault or  neglect  of  one  of  its  officials  or  employees,  consequently,  the  answer 
to  this  question  is,  "None." 

(2)  What,  if  any,  liability  applies  to  the  Governor  for  dam- 
age to  persons  or  property  by  the  Mansion  automobile  when 
operated  by  chauffeur  employed  by  the  State? 

As  the  question  is  framed,  its  answer  should  also  be  "None."  This,  how- 
ever, might  be  misleading.  If  the  Governor  is  riding  in  the  automobile  at  the 
time  and  does  not  exercise  proper  control  over  the  chauffeur  so  that  any 
illegal  or  negligent  act  of  the  chauffeur  is  not  prevented,  if  the  circum- 
stances should  be  such  as  reasonably  to  require  the  interference  of  the 
Governor,  or  is  committed  either  tacitly  or  directly  with  his  consent,  then 
under  the  usual  rule  it  seems  that  the  Governor  might  be  personally  liable 
for  damages  inflicted  in  consequence  of  such  default  or  neglect.  This  lia- 
bility could  arise  only,  however,  when  the  Governor  himself  personally  had 
failed  to  use  the  proper  care  which  is  imposed  upon  all  persons  in  the 
operation  of  these  machines  upon  the  highway  where  conditions  may  arise 
that  would  create  danger  to  the  life,  limb  or  property  of  others.  The  lia- 
bility would  arise  from  the  application  of  the  maxim,  "So  use  your  own 
as  not  to  injure  your  neighbor";   if  there  is  personal  neglect. 


Stonewall  Jackson  Training  School — Trustees 

April  4,  1925. 

In  the  matter  of  the  appointinent  of  Ti'ustees  of  Stoneioall  Jackson 
Training  School 

So  far  as  we  are  informed  there  are  four  institutions  in  the  State  of 
North  Carolina  for  whose  support  the  State  makes  biennial  appropriations 
which  are  not  wholly  controlled  by  the  State.  One  is  the  Oxford  Orphan 
Asylum  for  whites  at  Oxford;  another  is  the  Orphanage  for  Colored  Chil- 
dren at  Oxford,  and  another  is  the  Slater  Normal  School  at  Winston-Salem, 
and  the  last  is  the  Stonewall  Jackson  Training  School  at  Concord. 

It  seems  that  certain  private  persons  were  instrumental  in  the  establish- 
ment of  the  latter  institution  at  Concord  and  reserved  the  right  to  appoint 
trustees  themselves.  This  is  done  by  conferring  upon  the  board  itself  au- 
thority to  appoint  a  controlling  number  of  the  board  of  trustees.  Of  course, 
the  act  of  1925,  which  confers  upon  the  Governor  the  authority  to  appoint 
all  the  members  of  this  board  and  to  fill  vacancies,  cannot  affect  the  rights 
of  those  who  were  made  by  the  act  of  the  General  Assembly  of  1907,  or  their 
successors  appointed  in  the  way  provided  by  the  act,  trustees  of  such  insti- 
tution, if  these  trustees  and  their  successors  occupied  a  private  relation  to 
the  institution  in  such  sence  as  that  the  act  of  1925  would  destroy  such 
private  right.  We,  however,  do  not  interpret  the  situation  as  conferring 
upon  these  trustees  and  their  successors  any  such  private  right  as  would  be 
protected  by  the  Constitution  of  the  State. 

The  appropriations  made  by  the  State  for  the  institution  have  been  grad- 
ually increased  since  1907  from  $5,000  annually  to  $120,000  annually  in  the 
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appropriation  act  of  1923,  Chapter  163,  P.  L.  Accompanying  the  latter  annual 
appropriation,  too,  was  the  sum  of  $20,000  to  pay  the  debts  of  the  institu- 
tion. It  is'  quite  clear,  therefore,  we  think,  that  those  incorporators  who 
had  any  private  interest  in  the  institution  had  waived  the  same  by  leaving 
the  support  of  the  institution  itself  so  largely  to  the  State.  As  a  conse- 
quence, we  think  that  section  2  of  the  recent  act  of  the  General  Assembly 
providing  for  the  appointment  of  a  board  of  trustees  of  the  Stonewall  Jack- 
son Manual  Training  School,  declaring  that  it  should  consist  of  eleven  per- 
sons and  conferring  the  power  of  appointment  wholly  upon  the  Governor, 
is  constitutional  and  the  Governor  can  act  thereunder  as  a  valid  law.  Par- 
ticularly is  this  true,  when  the  Constitution  of  1868  reserves  to  the  State 
the  power  to  amend  all  charters,  even  of  private  corporations. 


State    Institutions — Dibectoes — Geographical    Limitations 

April  4,  1925. 

Referring  to  the  conversation  with  you  over  the  'phone  this  morning,  as 
to  any  geographical  limitation  upon  your  power  to  appoint  directors  or 
trustees  of  a  State  institution.  We  have  investigated  the  statutes  and  find 
that  the  only  geographical  limitation  upon  the  exercise  of  this  power  on 
your  part  is  with  reference  to  the  three  hospitals  for  the  insane  and  the 
Caswell  Training  School  at  Kinston.  The  statute  declares  tlfat  no  two  of 
these  appointees  shall  be  residents  of  the  same  county.  As  to  all  the  other 
appointments,  we  find  no  restrictions  at  all. 


State  Institutions — Employees — Appointment 

April  4,  1925. 
Memorandum  No.  18 — In  re  Institutional  Apiiolntments 

You  request  this  office  to  examine  the  charters  and  other  laws  governing 
the  following  institutions  and  advise  you  whether  or  not  the  board  of  direc- 
tors or  the  superintendent  has  control  of  the  employment  of  business  man- 
ager, steward  and  other  of  the  more  important  employees;  and  whether 
or  not  the  duties  of  the  superintendent  are  so  fixed  by  statute  as  to  pre- 
vent the  board  from  electing  a  business  manager  to  have  charge  of  all  the 
business  affairs  of  the  institution,  leaving  to  the  superintendent  the  pro- 
fessional and  technical  duties  of  the  institution.  The  names  of  the  insti- 
tutions inquired  about  are  herein  set  out,  with  the  answer  to  the  question 
appended  to  each  one: 

Caswell  Training  School,  Kinston.  The  board  of  directors  has  control  of 
the  employment  of  a  business  manager  and  other  important  employees. 
There  is  nothing  in  the  statute  with  reference  to  this  institution  to  prevent 
this  board  from  electing  a  business  manager  to  have  charge  of  all  the  busi- 
ness affairs  of  the  institution.     See  C.  S.  Section  5894. 

State  Hospital,  Goldsboro.  The  same  answer  is  given  here.  C.  S.  Section 
6158;  3d  Volume,  p.  498,  Section  6159(b). 
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Eastern  Carolina  Teachers  College,  Greenville.  The  same  answer  is  given 
here.    C.  S.,  3d  Volume,  Sections  5863  et  seq.  p.  465. 

State  School  for  the  Deaf  and  Blind,  Raleigh.  The  same  answer  as  to 
this  institution.    C.  S.  Section  5874. 

State  Hospital,  Morganton.  The  same  answer  as  to  this  institution.  C.  S. 
Section  6158;  3d  Volume,  Section  6159(h). 

School  for  the  Deaf,  Morganton.  C.  S.  Section  5891,  in  defining  the 
duties  and  qualifications  of  the  superintendent,  declares  that  he  shall  possess 
good,  executive  ability  and  shall  be  the  chief  executive  officer  of  the  insti- 
tution. He  shall  see  that  the  pupils  are  properly  instructed  in  the  branches 
of  learning  and  industrial  pursuits  as  provided  for  in  this  article  and  under 
the  supervision  of  the  board.  The  board  shall  elect  all  teachers  and  subor- 
dinate officers,  by  and  with  the  consent  and  recommendation  of  the  superin- 
tendent. This  manifestly  gives  the  superintendent  the  very  responsible 
position  of  general  manager  of  the  institution.  We  do  not  interpret  the  act. 
however,  as  preventing  the  board  from  electing  a  business  manager  with 
the  consent  and  upon  the  recommendation  of  the  superintendent,  with  that 
business  manager  to  have  control  only  of  the  distinctively  business  features 
of  the  institution. 

Cullowhee  Normal  School.  We  think  the  board  of  directors  has  control 
over  the  employment  of  a  business  manager  or  steward,  and  that  there  is 
nothing  in  the  statute  to  prevent  its  selecting  a  business  manager  to  have 
charge  of  all  the  business  affairs  of  the  institution.     C.  S.  Section  5839. 

Appalachian  Normal  School.  The  same  answer  may  be  given  as  to  this  in- 
stitution.   C.  S.  Section  5855. 

Negro  Agricultural  and  Technical  College,  Greensboro.  The  same  answer 
may  be  given  as  to  this  institution.     C.  S.  Section  5830. 

These  answers  are  based  upon  the  fact  that  the  General  Assembly  creates 
the  boards  of  the  particular  institutions  involved,  and  gives  them  general 
authority  to  manage  that  institution,  and  does  not,  except  in  the  case  of  the 
Morganton  School  for  the  Deaf,  restrict  the  powers  of  these  various  boards. 
In  the  absence  of  such  specific  restrictions,  the  power  to  elect  a  business 
manager  is  necessarily  included  in  the  general  power  to  manage  the  par- 
ticular institution. 


State    Prison — Five   Year    Provision 

April  8,  1925. 

I  have  your  memorandum  of  April  7th  in  which  you  call  my  attention  to 
C.  S.  7716,  and  asked  for  my  opinion  thereon.     The  section  is  as  follows: 

All  persons  convicted  of  crime  punishable  by  imprisonment  in 
the  State  Prison  in  any  of  the  courts  of  this  State  whose  sentence 
shall  be  for  five  years  or  more  shall  be  sent  to  the  State  Prison. 

You  ask  if  the  penitentiary  authorities  can  refuse  to  receive  prisoners 
whose  terms  are  for  less  than  five  years  and  whether  the  judges  of  the 
Superior  Court  may  sentence  prisoners  to  confinement  in  the  State's  Prison 
where  the  imprisonment  to  be  imposed  is  for  a  less  term  than  five  years. 
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Felonies  are  punishable  by  imprisonment  in  the  State's  Prison,  and  in 
many  instances  these  terms  may  be,  and  are,  for  less  than  five  years.  For 
instance,  the  minimum  term  for  murder  in  the  second  degree  is  two  years 
and  for  manslaughter  four  months.  Where  the  statute  provides  that  the 
punishment  may  be  imprisonment  in  the  State's  Prison,  the  judge  sentencing 
the  prisoner  undoubtedly  has  the  right  to  send  him  to  the  State's  Prison. 
It  is  equally  clear  that  the  penitentiary  authorities  have  no  right  to  refuse 
to  receive  a  convict  so  sentenced. 

I  construe  C.  S.  7716  not  to  limit  the  right  of  a  judge  to  send  a  convict 
to  the  State's  Prison  where  such  punishment  is  otherwise  prescribed  in 
another  statute,  but  to  make  it  obligatory  upon  him  to  send  such  convict 
to  the  State's  Prison  where  under  the  statute  he  imposes  a  sentence  of  five 
years  or  more.  This  section  does  not  undertake  to  repeal  the  various  statutes 
providing  for  imprisonment  in  the  State's  Prison.  It  does  not  do  so  directly, 
and  repeals  by  implication  are  not  favored. 


Capital  Conviction — Execution 

April  22,  1925. 

Referring  to  my  conversation  with  Mr.  Sink  last  night,  I  understand  that 
one  of  the  convicts  in  the  State  Prison  awaiting  execution  was  reprieved 
until  Friday,  April  10th.  You  desire  a  ruling  from  this  oflfice  whether  upon 
the  recent  statute  the  first  Friday,  April  10th,  is  to  be  counted  in  determin- 
ing when  the  execution  shall  take  place.  We  think  it  very  clear  that  it  is 
not  to  be.     The  expression  used  in  the  statute  in  that  regard  is  as  follows: 

In  case  of  a  reprieve  by  the  Governor,  such  condemned  person, 
convict  or  felon  shall  be  executed  in  the  manner  heretofore 
provided  by  this  article  upon  the  third  Friday  after  the  ex- 
piration or  termination  of  such  reprieve. 

In  the  instant  case,  then,  the  time  automatically  fixed  for  the  execution 
of  this  person  is  Friday,  May  1st,  excluding  thus  from  the  computation  the 
Friday  on  which  the  reprieve  expired. 


Election — Opening  of  Polls 

April  23,  1925. 

I  have  considered  the  letter  of  Mr.  E.  S.  Waddell  to  you,  dated  April  20, 
1925,  and  herewith  return  it. 

The  general  election  law,  C.  S.  Section  5976,  requires  the  polls  to  be 
open  on  the  day  of  election  from  sunrise  until  sunset  on  the  same  day.  This, 
however,  does  not  apply  to  municipal  elections  because  they  are  regulated 
by  article  3  of  Chapter  56  of  the  Consolidated  Statutes.  Section  2664  requires 
polls  to  be  open  from  eight  o'clock  a.m.  until  sunset,  and  no  longer.  Section 
2649  declares  what  cities  and  towns  the  article  is  applicable  to.  There  are 
quite  a  number  of  exceptions  to  the  act,  but  Wilmington  and  New  Hanover 


76  BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL 

County  are  not  among  those  exceptions.  I  have  examined  the  amendments 
to  the  Wilmington  charter  since  the  ratification  of  the  Consolidated  Statutes 
August  1,  1919,  and  find  that  this  general  provision  as  set  out  in  section 
2664  has  been  in  no  particular  modified. 


State  Anticipation  Notes — Intebest 

May  5,  1925. 

Memorandum  No.  26 — Interest  on  notes  issued  in  anticipation  of 
Highway  Bonds 

We  have  considered  carefully  the  letter  of  Mr.  Masslich  to  you,  a  copy 
of  which  was  enclosed  in  yours  of  May  1st.  We  are  in  thorough  accord  witb 
Mr.  Masslich's  opinion  expressed  therein  in  regard  to  the  interest  on  notes 
issued  in  anticipation  of  Highway  bonds.  First,  however,  it  is  necessary  to 
correct  a  mistake  of  fact  in  Mr.  Masslich's  letter  in  regard  to  my  attitude 
towards  this  question.  The  first  opinion  was  written  by  myself  to  Price, 
Waterhouse  &  Company  while  engaged  in  a  State  audit  in  the  spring  of 
1923.  The  second  letter,  which  I  showed  Mr.  Masslich,  was  written  by 
Attorney  General  Manning  himself,  and  this  modified  one  of  the  opinions 
expressed  by  me  in  the  previous  letter  of  March  31st.  I  am  sending  here- 
with copy  of  our  biennial  report,  1923-24,  which  has  in  it  these  two  letters, 
the  first  at  page  278  and  the  second  at  page  281. 

In  addition  to  what  Mr.  Masslich  said  in  his  letter  to  you,  I  desire  to  call 
your  attention  to  the  following  considerations: 

(1)  The  distinction  between  a  general  fund  bond  issue  and  a  special  fund 
bond  issue  is  to  be  found  in  this:  The  bond  issue  in  the  first  instance  is 
to  provide  funds  to  meet  appropriations  made  for  some  specific  purpose. 
There  the  object  is  to  provide  money  to  meet  these  appropriations.  A  special 
fund,  however,  is  one  which  is  created  by  the  issue  of  bonds  of  a  specific 
amount,  with  the  whole  of  the  proceeds  of  the  sale  of  these  bonds  to  be  used 
for  the  purposes  stated  in  the  statute.  An  illustration  of  this  distinction  is 
to  be  found  in  the  Public  Laws  of  1921  in  comparing  Chapter  165  thereof, 
which  was  an  act  entitled  "An  act  to  issue  bonds  for  the  permanent  improve- 
ment of  certain  State  institutions,"  and  the  State  Highway  Commission  act. 
Chapter  2  of  the  Public  Laws  of  1921.  Chapter  165  directs  the  issue  of  bonds 
for  the  purpose  stated  therein.  It  is  entirely  clear  that  this  is  a  bond  issue 
for  the  general  fund  of  the  State  and  all  the  expense  of  issuing  the  bonds, 
the  premium  received  upon  the  bonds  and  the  interest  upon  notes  antici- 
pating them,  etc.,  are  either  credits  to  the  general  fund  or  charges  against 
the  general  fund.  This  is  apparent  from  the  fact  that  the  proceeds  go  into 
the  State  Treasury  and  from  these  proceeds  certain  specific  sums  named  in 
the  act  are  allocated  to  the  various  educational  and  charitable  institutions 
of  the  State. 

(2)  When,  however,  we  turn  to  Chapter  2  of  the  Laws  of  1921 — the 
State  Highway  act — we  find  a  difference.  Fifty  million  dollars  of  bonds  are 
to  be  issued  and  sold.  From  the  proceeds  of  these  bonds  there  is  no  specific 
appropriation  of  so  much  money  for  a  definite  purpose.  On  the  contrary, 
the  whole  of  the  proceeds  are  to  be  deposited  in  a  particular  fund  designated 
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in  the  act  as  the  State  Highway  Fund.     It  is  declared  at  the  end  of  section 
40  of  the  act,  referring  to  the  sale  of  these  bonds: 

When  sold  and  turned  over  to  the  State  Treasurer,  all  of  said 
fund  to  be  part  of  the  construction  fund  and  known  as  the  State 
Highway  Fund. 

Again  at  the  end  of  section  41: 

All  expenses  necessarily  incurred  in  the  preparation  and  sale 
of  the  bonds  shall  be  paid  from  the  proceeds  of  such  sale. 

Section  45  deals  with  the  issue  of  notes  in  anticipation  of  the  sale  of 
the  bonds.  It  is  apparent  that  all  the  expenses  of  issuing  these  notes  are 
to  be  paid  out  of  the  Highway  fund  and  any  premium  or  interest  derived 
from  the  sale  of  such  notes  is  to  go  into  the  State  Highway  fund.  It  is 
declared  in  the  latter  part  of  said  section: 

The  notes  issued  in  anticipation  of  the  sale  of  the  bonds  shall 
be  paid  with  funds  derived  from  the  sale  of  bonds  unless  other- 
wise provided  by  the  General  Assembly.  The  notes  issued  for 
the  payment  of  interest  shall  be  paid  from  the  funds  collected 
under  this  act,  as  herein  provided  for,  when  collected,  unless 
otherwise  provided  for  by  the  General  Assembly. 

From  this  it  is  apparent,  we  think,  that  the  General  Assembly  in  its 
scheme  of  highway  construction  was  creating  a  special  fund  which  was  to 
pay  its  own  expenses  and  take  its  own  profits  of  all  kinds  in  the  sale  of 
the  bonds.  There  was  no  appropriation  by  the  General  Assembly  of  any 
portion  of  the  proceeds  of  the  bond  issue  to  the  Highway  scheme,  but  the 
whole  bond  issue  was  devoted  to  that  purpose. 


State  Board  of  Pharmacy 

May  7,   1925. 

In  the  matter  of  Dr.  S.  8.  Peterson  of  Gastonia 

It  is  not  possible  from  Dr.  Peterson's  letter  to  you  to  discover  exactly 
what  he  means  to  do  and  what  he  desires  you  to  do.  There  is  a  provision 
of  the  statute,  3d  Volume  of  C.  S.  Section  6667,  which  gives  the  State  Board 
of  Pharmacy  authority  to  grant  any  legally  registered  practicing  physician 
a  permit  to  conduct  a  drug  store  or  pharmacy  in  a  village  of  not  more  than 
500  inhabitants.  This  board  is  further  authorized,  after  due  investigation, 
to  grant  a  permit  to  a  legally  registered  practicing  physician  to  conduct  a 
drug  store  or  pharmacy  in  a  town  of  more  than  500  and  not  exceeding  600 
inhabitants.  Nothing  in  this  section,  too,  shall  be  construed  to  interfere 
with  any  legally  registered  practitioner  of  medicine  in  the  compounding  of 
his  own  prescriptions. 

It  is  manifest  from  this,  we  think,  that  the  Board  of  Pharmacy  has  not 
transcended  its  authority  in  asking  the  questions  which  it  did  of  Dr.  Peterson. 

We  return  herewith  Dr.  Peterson's  letter  and  the  several  communications 
from  Mr.  Hancock,  Secretary  of  the  State  Board  of  Pharmacy. 
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May  7,  1925. 

In  the  matter  of  replacement  of  books  in  the  University  Library 

The  statute  in  relation  to  the  State  furnishing  its  own  publications  to  the 
library  of  the  University  of  North  Carolina  is  quite  minute.  C.  S.  Section 
7603,  requires  the  Secretary  of  State  to  send  three  copies  of  each  bound 
volume  of  statutes  to  that  library;  Section  7665,  three  copies  of  public  docu- 
ments; Section  7667,  three  copies  of  Supreme  Court  Reports.  The  latter 
section,  7667,  was  amended  at  the  recent  session  of  the  Legislature — H.  B. 
625,  S.  B.  558,  so  as  to  require  five  copies  of  the  Supreme  Court  Reports  to 
be  sent  to  the  University  Library.  We  find  nowhere  in  the  statutes  any 
authority  of  the  State  to  replace  old  and  worn  volumes  heretofore  presented 
by  it  to  the  University  Library.  In  the  absence  of  this  authority  we  cannot 
advise  the  Secretary  of  State  to  enter  upon  this  replacement. 


State  Sanatorium — $55,000  Debt 

May  14,  1925. 

In  the  matter  of  the  $55,000  debt  of  the  State  Sanatorium 

The  General  Assembly  of  1923  enacted  a  law  to  establish  a  sanatorium  for 
tubercular  prisoners — Chapter  127,  Public  Laws.  In  section  7  of  the  act 
there  was  appropriated  $50,000  for  the  purchase  of  land  and  erection  of  ade- 
quate buildings  for  the  sanatorium  for  prisoners  and  convicts.  This  sum 
proved  inadequate,  so  Dr.  McCain  of  the  State  Sanatorium  on  August  13, 
1924,  appeared  before  the  Governor  and  Council  of  State  and  explained  the 
vital  importance  of  completing  and  furnishing  the  prison  building  of  the 
Sanatorium.  This  vital  importance  arose  largely  from  the  fact  that  after 
the  purchase  of  the  land  and  partial  completion  of  the  building,  the  fund 
provided  for  this  purpose,  i.e.  the  $50,000  proved  inadequate.  It  would 
not  do  to  leave  the  building  in  the  condition  it  was  because  if  the  work 
was  stopped,  the  expense  to  the  State  would  be  largely  increased,  and  it 
derived  no  benefit  from  the  building  as  it  stood. 

In  consequence  of  this  application,  the  Governor  and  Council  of  State, 
recognizing  the  emergency,  adopted  the  following  resolution; 

Resolved,  that  the  Superintendent  of  the  State  Sanatorium, 
by  and  with  the  consent  of  the  board  of  trustees,  borrow  an 
amount  not  to  exceed  $55,000  for  the  completion  and  furnishing 
of  the  prison  sanatorium  building,  and  that  the  State  Treasurer 
is  requested  to  negotiate  the  loan  for  the  superintendent. 

This  loan  was  negotiated  and  the  building  completed  and  equipped.  At 
the  recent  session  of  the  Legislature,  so  we  are  informed,  the  Sanatorium 
presented  this  indebtedness  in  its  request  to  the  Budget  Commission.  It 
again  presented  the  matter  to  the  appropriations  committee  and  was  informed 
(so  Mr.  Harrison  tells  us)  that  the  matter  would  be  taken  care  of.  For 
some  reason  this  was  not  done,  as  the  sum  appropriated  to  the  Sanatorium 
in  the  permanent  improvements  act  of  that  session,  namely,   $137,000,  was 
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absolutely  essential  for  the  erection  of  improvements  to  the  Sanatorium 
proper. 

It  thus  resulted  that  no  specific  appropriation  was  made  by  the  General 
Assembly  of  1925  to  take  care  of  this  outstanding  indebtedness  of  $55,000. 
The  opinion  of  this  office,  then,  is  requested  upon  the  legal  status  of  this 
debt  now,  and  whether  or  not  in  other  acts  enacted  by  the  General  Assembly 
of  1925  it  may  be  taken  care  of  in  any  way. 

Sub-section  (a)  of  section  6  of  the  permanent  improvements  act  of  1925 
is  as  follows: 

Sub-sec.  (a)  To  reimburse  the  general  fund  for  principal  and 
interest  paid  out  of  said  fund  for  permanent  improvements  at  the 
charitable  and  other  institutions  of  the  State  prior  to  January  1, 
1925,  and  which  was  authorized  by  various  laws  of  the  General 
Assembly  amounting  to   $1,254,500. 

We  are  informed  that  the  $55,000  in  question  was  not  included  in  the 
amount  set  out  in  sub-section  (a).  It  is,  we  think,  plainly  also  not  such  an 
indebtedness  as  is  to  be  taken  care  of  by  the  act  to  permit  the  Governor  and 
Council  of  State  to  authorize  the  State  Treasurer  to  borrow  money  in  an 
emergency,  enacted  also  at  the  recent  session  of  the  General  Assembly,  as 
this  amount  is  not  for  the  support  of  the  institution  within  the  meaning 
of  that  term  as  used  in  section  1  of  this  act. 

The  general  fund  note  act  of  1925  seems,  however,  to  meet  the  situation. 
Stated  generally,  the  purpose  of  that  act  was  to  fund  all  outstanding  in- 
debtedness of  the  general  fund  of  the  State  as  it  would  appear  at  the  end 
of  the  fiscal  year  1924-25 — July  1,  1925.  In  other  words,  it  was  intended  to 
make  a  clean  slate  at  that  time  so  that  proper  measures  might  be  adopted 
to  keep  the  current  expenses  of  the  State  within  its  current  income. 

Now,  this  $55,000  is  plainly  a  moral  outstanding  liability  of  the  State, 
whether  legal  or  not.  The  money  has  been  borrowed  by  the  Treasurer  of 
the  State  under  instructions  from  the  Council  of  State,  and  to  the  repayment 
of  this  sum  the  general  credit  of  the  State  is  pledged.  It  is,  therefore,  we 
think,  plainly  a  liability  of  the  general  fund  of  this  State  and  as  such 
should  be  included  in  the  amount  protected  by  the  particular  act  now  being 
discussed. 

It  has  been  suggested,  however,  that  the  General  Assembly  not  having 
made  specific  provision  for  the  payment  of  this  $55,000,  it  should  be  taken 
out  of  the  permanent  improvements  fund  provided  for  the  Sanatorium  in 
the  permanent  improvements  act  of  1925,  i.e.  the  sum  of  $137,000  so  pro- 
vided. The  act,  however,  in  its  preamble  states  that  it  is  necessary  that 
certain  institutions  and  State  buildings  be  permanently  enlarged,  improved 
and  equipped.  It  appears  from  this,  as  well  as  from  the  general  tenor  of  the 
act,  that  it  is  dealing  with  additional  improvements  to  be  made  to  the  State 
institutions  after  the  date  of  its  ratification,  March  9,  1925. 

If,  however,  our  conclusion  that  this  fund  should  be  taken  care  of  in  the 
general  fund  note  act  is  not  a  proper  interpretation  of  that  act,  then  we  have 
an  indebtedness  of  the  State  at  large,  outstanding,  unprotected,  and  un- 
cared  for. 
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State  Commissions — Fees 

May  21,  1925. 

Your  letter  cf  May  18th  received.  C.  S.  3859  has  been  carried  forward  in 
the  third  volume  and  is  still  in  force.  Therefore,  you  should  charge  and 
collect  the  fees  therein  provided  on  commissions  issued  to  judges,  solicitors, 
senators,  representatives  in  Congress,  etc. 

I  also  advice  that  by  the  express  provisions  of  this  section  you  are  en- 
titled to  retain  50  cents  of  these  fees  for  your  services. 


Criminal  Appeals — Appeal  Bond 

May  25,  1925. 

In  the  matter  of  the  appeal  of  Henry  D.  Griffin 

The  papers  sent  by  you  to  this  office  do  not  recite  the  facts  as  fully  as  we 
would  desire  in  order  that  our  opinion  upon  the  question  presented  might 
have  the  force  it  should  have.  We  assume,  however,  that  after  the  conviction 
of  Griffin  in  the  Superior  Court  of  Martin  County  and  after  judgment  upon 
such  conviction,  he  gave  the  usual  notice  of  appeal  to  the  Supreme  Court 
and  the  Judge  presiding  fixed  the  amount  of  his  hail  bond  pending  appeal 
and  also  the  amount  of  his  cost  bond  on  appeal. 

It  seems  that  Griffin  has  executed  the  bail  bond  with  proper  sureties  to 
the  amount  required  by  the  Judge,  $50,000,  and  that  this  bond  has  been  ap- 
proved by  the  Clerk,  the  sureties  thereto  justifying  in  adequate  amount  to 
make  the  bond  sufl^icient  to  secure  his  appearance  at  some  ensuing  term  of 
the  Court. 

It  is  very  clear  that  the  execution  of  the  bail  bond  in  no  way  stays  the  ex- 
ecution of  the  sentence.  The  act  of  1887,  Chapter  191,  section  1,  and  the 
act  of  1887,  Chapter  192,  section  4,  are  brought  forward  in  the  Consolidated 
Statutes  of  1919  as  section  4654,  omitting,  however,  a  portion  of  section  4 
as  contained  in  Chapter  192,  which  will  be  referred  to  hereinafter. 

There  are  two  ways  under  the  statute  by  which  a  defendant  can  appeal 
to  the  Supreme  Court  from  the  judgment  upon  conviction  of  a  criminal 
offense:  One  is  without  security  for  cost  upon  proper  affidavit  made.  No 
other  official  than  the  judge  presiding  can  permit  appeal  in  forma  pauperis 
and  that  permission  must  be  granted  during  the  term  of  the  court  and  signed 
by  the  judge  himself.  The  Supreme  Court  thus  holds  in  State  v.  Parrish, 
151  N.  C,  659,  and  numerous  cases  since.  This  opinion  of  the  Court  is  based 
upon  the  wording  of  the  statute  itself,  for  it  specifically  imposes  the  duty 
upon  the  judge. 

The  second  method  is  upon  the  defendant  executing  an  appeal  bond  in 
the  sum  fixed  by  the  court.  We  understand  that  Judge  Sinclair  in  the  court 
below  fixed  the  amount  of  the  appeal  bond  in  the  instant  case  at  $50.  This 
appeal  bond  is  not  now  and  has  not  been  since  1905  required  to  be  executed 
and  filed  during  a  term  of  the  court.  Up  to  1887  in  North  Carolina  the  ap- 
peal in  a  criminal  case  vacated  the  judgment.  The  act  of  1887  declared  that 
that  should  not  be  the  effect  of  the  appeal,  nor  should  the  execution  upon 
such  conviction  be  stayed  except  upon  an  order  to  appeal  in  forma  pauperis 


BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL  81 

or  the  filing  of  the  appeal  bond  for  cost  by  the  defendant.     The  act  of  1887, 
Chapter  192,  section  4,  contained  this  clause: 

The  Judge  shall  direct  a  stay  of  execution   during  the   pen- 
dency of  said  appeal. 

This  clause  continued  to  be  the  law  in  North  Carolina  until  the  commis- 
sioners revising  the  statutes  in  1905  struck  it  out,  and  the  effect  of  this  was 
to  stay  the  execution  upon  the  filing  of  the  proper  appeal  bond  or  a  proper 
order  from  the  judge  permitting  the  defendant  to  appeal  in  forma  pauperis. 
The  judge  must  allow  an  appeal  in  forma  pauperis  as  the  statute  still  stands. 
He  has,  however,  after  he  fixes  the  amount  of  the  appeal  bond,  nothing  fur- 
ther to  do  with  the  stay  of  the  execution  arising  from  the  fact  that  the  ap- 
peal bond  has  been  executed. 

This  is  the  interpretation  which  the  Court  tacitly  puts  upon  the  act  since 
the  amendment  of  1905,  in  State  v.  Parrish,  supra.  There  have  been,  indeed, 
several  cases  similar  to  8tate  v.  Parrish  in  the  last  few  years  in  the  Supreme 
Court  where  a  deposit  was  allowed  to  be  made  in  that  court  in  lieu  of  bond. 
If,  therefore,  the  defendant  Griffin  files  with  the  Clerk  of  the  Superior  Court 
of  Martin  County  a  proper  appeal  bond,  adequately  secured,  in  the  sum  fixed 
by  his  Honor,  Judge  Sinclair,  he  can  do  so,  though  the  term  at  which  BTe  was 
tried  has  expired.  If  this  proper  appeal  bond  is  certified  to  the  warden  of 
the  State's  Prison  by  the  Clerk  of  the  Superior  Court  of  Martin  County 
under  his  hand  and  seal,  this,  we  thiilk,  would  amount  to  a  stay  of  execution 
pending  the  appeal.  If  the  bail  bond  in  the  sum  of  $50,000  meets  the  re- 
quirements of  the  court  at  the  time  the  order  was  made  and  the  clerk  has 
passed  upon  the  adequacy  of  the  sureties,  then  upon  these  facts  being  cer- 
tified of  record  by  the  Clerk  of  the  Superior  Court  of  Martin  County  to  fne 
warden  of  the  Penitentiary,  the  defendant  Griffin  would  be  entitled  to  his 
discharge  pending  the  appeal  to  the  Supreme  Court. 


Appropriations — Reversion 

May  30,  1925. 

In  reply  to  your  memorandum  of  May  28th.  You  state  therein  that  some 
of  the  institutions  of  the  State  will  on  June  30,  1925,  have  a  balance  of  funds 
due  them  under  the  appropriation  act  of  1923  for  permanent  improvements. 
You  inquire  whether  or  not  in  the  opinion  of  this  office  these  balances  should 
continue  to  be  available  to  these  institutions  after  that  period,  the  end  of 
the  fiscal  year.  Section  19  of  the  budget  act  declares  that  all  unexpended  ap- 
propriations shall  revert  to  the  State  Treasurer  to  the  credit  of  the  general 
fund  at  the  close  of  the  biennial  fiscal  period.  There  are  two  exceptions  to 
this  general  provision.  (1)  Capital  appropriations  for  the  purchase  of  land 
or  the  erection  of  buildings  or  new  construction  shall  continue  in  force  until 
the  attainment  of  the  object  or  the  completion  of  the  work  for  which  such 
appropriations  are  made;  (2)  (This  applies  only  to  maintenance  appro- 
priations)   Appropriations   heretofore    made   by   the    General    Assembly    an^ 
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2iaid  out  by  the  State  Treasurer.  The  first  exception  manifestly  takes  ap- 
propriations for  permanent  improvements  out  of  the  reversion  provision 
and  consequently,  it  does  not  apply  to  such  appropriations. 


State  Institutions — Indebtedness 

June  12,  1925. 

In  the  matter  of  the  State  Home  and  Industrial  School  for  Gdrls 

We  have  considered  carefully  the  letter  of  Miss  McNaughton  to  you  dated 
May  29th,  and  we  return  it  and  accompanying  paper  to  you. 

It  seems  from  her  communication  that  the  audit  of  this  institution  has  not 
been  finally  concluded.  Enough  appears,  however,  to  show  that  the  institu- 
tion will  have  a  debit  balance  to  the  amount,  probably,  of  $30,000.  We 
know  no  way  by  which  this  debit  balance  can  be  taken  care  of  under  ex- 
isting legislation  except  under  the  general  fund  note  act  of  1925.  If,  how- 
ever, you  should  determine  not  to  take  care  of  it  under  that  act,  the  balance 
of  the  indebtedness  having  been  incurred  in  the  support  of  the  institution, 
it  may  probably  be  taken  care  of  under  the  emergency  act  if  there  was  a 
failure  of  the  General  Assembly  to  provide  an  appropriation  for  this  debit 
balance.     The  facts  as  to  this  we  do  not  know. 


Appropriation — Permanent  Improvements 

June  17,  1925. 

The  supplemental  permanent  improvement  act  of  1925  provides  that  of  the 
appropriation  of  $68,000  for  permanent  improvements  at  Caswell  Training 
School,  the  sum  of  $5,000  shall  be  used  for  equipment  for  industrial  building 
and  $5,000  for  repairs  and  completion  of  the  laundry,  and  "sufficient  amount 
shall  be  used  to  complete  the  water  system  and  the  balance  shall  be  used 
for  the  completion  and  repair  of  the  present  buildings  and  for  no  other  pur- 
poses." I  understand  that  certain  improvements  were  in  process  of  com- 
pletion at  the  Institution  when  this  act  was  passed.  From  the  fact  that  the 
supplemental  act  directs  that  certain  parts  of  the  appropriation  shall  be 
used  "to  complete"  or  "for  the  completion"  of  certain  projects,  I  reach  the 
conclusion  that  the  fund  provided  (to  the  extent  that  may  be  necessary) 
may  be  used  to  pay  the  accounts  contracted  for  the  completion  of  the  enter- 
prises specified.  Of  course,  if  the  amounts  now  due  have  been  contracted  for 
work  on  projects  other  than  those  covered  by  section  2  of  the  supplemental 
act,  the  present  appropriation  for  permanent  improvements  could  not  be 
used  in  paying  bills  already  contracted.  I  assume,  however,  that  it  was 
intended  that  the  present  appropriation  may  be  used  in  the  way  indicated 
for  the  reason  that  section  2  refers  to  "the  completion  and  repair  of  the 
present  buildings." 
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State  Notes — General  Fund — Cektib^icate  ov  Auditor 

June  17,  1925. 

By  Section  2  of  House  Bill  1157,  Senate  Bill  699,  Session  of  1925,  "An  act 
to  authorize  the  issuance  of  general  fund  notes  of  the  State,"  it  is  provided 
with  respect  to  such  notes  that  "the  aggregate  principal  amount  of  said 
notes  shall  not  exceed  the  amount  the  State  Auditor  shall  certify  to  the 
Governor  and  Council  of  State  to  be  the  debit  balance  resulting  from  current 
operations  of  the  general  fund  June  30,  1925  .  .  .  provided,  however, 
that  such  notes  may  be  issued  in  the  aggregate  amount  of  five  million  dol- 
lars, notwithstanding  the  State  Auditor  shall  not  have  so  certified,  it 
now  being  known  that  said  debit  balance  will  at  least  equal  the  sum  of  five 
million  dollars."  It  will  thus  be  seen  that  notes  to  the  amount  of  five  million 
dolars  may  be  issued  without  any  certificate  from  the  State  Auditor,  it 
having  been  definitely  ascertained  at  the  time  of  the  enactment  of  this 
bill  that  the  indebtedness  would  amount  to  this  minimum  amount. 

You  ask  the  opinion  of  this  office  as  to  whether  the  Auditor  may  indicate 
his  determination  of  the  aggregate  amount  of  the  debit  balance  in  two  or 
more  certificates,  rather  than  in  one.  It  is  desired  that  notes  under  this 
act  for  five  or  seven  million  dollars  be  issued  July  1st,  and  at  that  time  the 
exact  amount  of  the  debit  balance  cannot  be  definitely  determined  by  the 
Auditor  for  the  reason  that  all  of  the  reports  and  other  information  upon 
which  such  determination  must  be  based  will  not  then  be  available. 

I  am  of  the  opinion  that  on  July  1st  the  Auditor  may  give  his  certificate 
showing  a  debit  balance  of  seven  million  dollars  or  such  other  amount  as  he 
may  then  be  able  to  determine  as  existent,  and  may  at  a  later  time, 
when  full  information  is  available,  give  a  second  certificate  showing  the 
total  amount  of  the  debit  balance  at  the  end  of  the  fiscal  year,  June  30, 
1925.  In  the  first  certificate  he  should  indicate  that  he  is  therein  covering 
the  debit  balance  then  ascertained  to  exist,  and  that  in  the  subsequent 
certificate  he  will  set  out  definitely  the  total  amount  thereof  based  upon 
the  fuller  information  obtained. 


State  Boards — Common    Employee 

June  19,  1925. 

In  the  matter  of  the  inspection  of  prisons  and  prison  camps 

Among  the  duties  and  powers  imposed  upon  the  State  Board  of  Charities 
and  Public  Welfare  is  this: 

To  investigate  and  supervise,  through  and  by  its  own  mem- 
bers or  its  agents  or  employees,  the  whole  system  of  the  chari- 
table and  penal  institutions  of  the  State,  and  to  recommend 
such  changes  and  additional  provisions  as  it  may  deem  needful 
for  their  economical  and  efficient  administration.  C.  S.  Section 
5006,  sub-sec.  1. 

Section  5008  grants  this  board  power  to  inspect  also  county  jails, 
county  homes,  and  all  prisons  and  prison  camps,  particularly  with  reference 
to  the  condition  of  such  county  institutions.     C.  S.  Section  7714  places  the 


84  BIENNIAL   REPORT   OF   THE  ATTORNEY   GENERAL 

sanitary  and  hygienic  care  of  prisoners  in  all  prisons  and  camps  under 
the  charge  of  the  State  Board  of  Health.  You  inquire  of  this  office  whether 
or  not  there  is  legal  authority  for  the  State  Board  of  Charities  and  Public 
Welfare  and  the  State  Board  of  Health  to  impose  these  duties  upon  some 
agent  of  the  two  boards  employed  jointly  by  these  boards,  instead  of  each 
of  the  boards,  as  it  is  now,  sending  agents  out  upon  this  particular  work. 

The  object  of  this  is,  of  course,  to  secure  the  economical  administration 
of  these  laws.  We  find  in  the  statutes  no  restriction  upon  the  power  of 
these  two  boards  in  this  particular.  If,  then,  the  work  imposed  upon  them 
may  be  done  by  an  individual  or  individuals  employed  by  the  two  boards, 
acting  jointly,  as  eflficiently  and  more  economically  than  now,  we  see  no 
reason  why  this  course  should  not  be  adopted  by  the  two  boards.  The  only 
restriction  that  could  by  any  interpretation  of  the  law  be  imposed  upon  these 
bodies  in  this  regard  is  that  contained  in  the  Consolidated  Statues  of 
1924,  in  Sections  3861,  3861-a  and  3861-c.  Those  sections  deal  with  the 
class  of  clerks  whose  salaries  have  been  fixed  by  the  Governor  and  Council 
of  State  in  one  instance  at  an  amount  not  exceeding  $1,800  and  the  other 
in  an  amount  not  exceeding  $3,000.  The  prohibition  there  is  found  in  the 
words: 

And  in  no  case  shall  said  clerks  or  stenographers  or  other 
employees  herein  mentioned  by  whatever  name  called  or  des- 
ignated receive  any  additional  compensation  from  the  State  or 
any  department  thereof. 

We  do  not  think  that  this  restriction  would  apply  to  the  joint  employee 
of  both  boards  for  the  purposes  stated  herein,  because  the  salary  would 
be  fixed  by  the  two  boards  for  a  particular  employment  and  could  not,  of 
course,  be  considered  as  additional  compensation  from  that  fixed  under  the 
above  cited  sections. 


State  Cotton  Warehouse  System 

July  9,  1925. 

In  the  matter  of  the  State  Cotton  Warehouse  System 

There  are  two  acts  relating  to  this  subject,  Chapter  168,  Public  Laws,  1919, 
and  Chapter  137,  Public  Laws,  1921.  The  last  is,  of  course,  the  effective 
law,  but  it  is  necessary  in  giving  a  synopsis  of  the  present  condition  of 
this  System  in  North  Carolina  to  refer  to  both  acts.  Each  of  them  states 
the  purpose  of  the  enactment  to  have  been  in  broad  terms  to  enable  growers 
of  cotton  to  withstand  and  remedy  periods  of  depressed  prices  and  to  market 
their  cotton  more  profitably  and  more  scientifically.  The  law  as  it  is  now 
is  brought  forward  as  Article  18,  subject:  "Agriculture,"  in  the  Third 
Volume  of  the  Consolidated  Statutes,  it  being  sections  4925    (a)    et  seq. 

Administrative  Features 

The  Board  of  Agriculture  through  a  State  Warehouse  Superintendent 
administers  the  law  and  prescribes  such  rules  and  regulations  as  it  may 
deem  necessary  and  convenient  for  the  administration  of  that  law.  The 
Board    appoints    the    State    Superintendent    and    such    other    assistants    and 
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employees  as  may  be  necessary.  The  Superintendent  is  tlie  responsible 
head  of  the  whole  System.  He  gives  an  official  bond  in  the  sum  of  $50,000, 
payable  to  the  State  of  North  Carolina,  conditioned  upon  the  proper  per- 
formance of  his  duties  as  such  State  Superintendent.  He  is  to  require 
bonds  of  his  subordinates  (in  practice,  usually  $5,000);  he  has  power  to 
lease  property  for  warehouses  in  various  localities  where  it  is  proper  to 
establish  those  warehouses,  the  rent  of  the  same  to  be  paid  from  operating 
expenses.  He  is  to  fix  the  terms  upon  which  private  warehouses  may  obtain 
the  benefits  of  State  supervision.  He  is,  so  far  as  practicable,  to  cooperate 
with  the  Federal  Government  in  the  administration  of  its  warehouse  act. 
He  is  to  insure,  or  see  that  it  is  insured,  all  cotton  stored  in  these  warehouses 
and  he  may  sue  and  be  sued  in  matters  concerning  the  operation  of  the 
System.  The  subordinate  employees  are  principally  local  managers,  ex- 
aminers, inspectors  and  expert  cotton  graders.  Before  the  employment  of 
a  particular  individual  as  manager,  he  must  be  recommended  as  a  thoroughly 
fit  and  reliable  man  by  the  board  of  county  commissioners  of  the  county 
where  the  warehouse  is  located,  and  also  by  the  president  of  some  bank 
in  that  county.  He  must  give  bond,  as  above  said,  in  a  sufficient  amount  to 
secure  the  faithful  performance  of  his  duties,  must  have  cotton  stored  iii 
his  warehouse,  graded,  stapled  and  classified  by  a  Federal  or  State  grader. 
His  compensation  generally  is  derived  from  storage  charges  for  cotton  stored 
in  his  warehouse.  Those  storage  charges  and  the  insurance  taken  out 
by  the  State  Superintendent  or  himself  are  liens  upon  the  property  so  stored. 
His  further  duties  are  more  particularly  set  out  under  the  next  head. 

Warehouse  Receipts 

The  form  of  these  receipts  is  particularly  set  out  in  Section  4925  (k). 
They  are  to  be  signed  by  the  local  manager  and  the  State  Superintendent 
or  his  authorized  agent.  When  so  issued,  they  become  negotiable  instru- 
ments (couriers  without  baggage)  and  are  transferred  by  written  assign- 
ment and  actual  delivery.  The  cotton  which  they  represent  can  be  delivered 
only  on  the  physical  presentation  of  the  receipts  as  those  receipts  carry  ab- 
solute title  to  the  cotton.  These  receipts  upon  delivery  of  the  cotton  must 
be  canceled  and  under  the  rules  of  the  Department  of  Agriculture  sent 
to  the  State  Superintendent.  The  Negotiable  Warehouse  Receipts  Act  applies 
to  these  receipts  except  where  modified  by  the  Cotton  Warehouse  Act  itself. 
See   an    Illuminating    discussion    of    the    negotiability    of    these    receipts    in 

Lacy   V.    Globe   Indemnity    Company,    189    N.    C, In    Section 

4925  (o)  machinery  is  provided  for  the  duplication  of  lost  receipts  upon  the 
execution  of  a  proper  indemnity  bond. 

Financing 

The  act  in  express  terms  excludes  all  liability  under  any  conditions  of 
the  State  as  a  corporate  body  for  any  claim  arising  in  any  way  from  the 
operation  of  the  act.  The  act  of  1919,  Chapter  168,  Section  5,  required  the 
Tax  Commission  to  levy  a  tax  of  25  cents  on  each  bale  of  cotton  ginned 
during  the  two  years  ending  June  30,  1921.  TTius  was  provided  the  financial 
backing  essential  to  render  the  negotiable  receipts  universally  acceptable  as 
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collateral.  The  net  proceeds  of  this  tax  was  paid  into  the  State  Treasurj' 
as  a  special  guarantee  fund.  This  fund  was  disposed  of  as  follows:  One- 
half  thereof  was  to  be  invested  in  United  States,  Farm  Loan  or  State  bonds, 
to  be  held  strictly  as  a  guarantee  fund  for  the  outstanding  negotiable 
warehouse  receipts,  and  one-half  was  to  be  invested  in  first  mortgages 
amply  secured  to  aid  in  the  establishment  of  warehouses,  such  investment 
to  be  made  by  the  Board  of  Agriculture  with  the  approval  of  the  Governor 
and  the  Attorney  General.  The  State  Treasurer  was  the  custodian  of  the 
bonds  and  mortgage  securities  but  had  no  other  duty  imposed  upon  him 
with  reference  to  them.  Section  5  of  Chapter  137,  Public  Laws,  1921,  modified 
and  changed  the  law  with  reference  to  this  particular  subject  in  these 
particulars: 

It  continued  the  25  cent  bale  tax  until  June  30,  1923,  but  required  only 
10  per  cent  of  the  proceeds  of  this  tax  to  go  into  the  guarantee  fund,  while 
90  per  cent  was  to  be  invested  in  the  mortgage  securities  described  above. 
All  the  interest  derived  from  all  these  investments  was  to  be  available  for 
administrative  expenses.  The  Extra  Session  of  1921,  Chapter  28,  Public 
Laws,  stopped  the  collection  of  this  tax  on  June  30,  1922.  Chapter  40  of  the 
Public  Laws  of  1921  transferred  the  collection  of  this  tax  from  the  Tax 
Commission  to  the  Commissioner  of  Revenue.  Soon  after  the  enactment 
of  the  act  of  1921  this  office  held  that  it  did  not  reduce  the  50  per  cent 
guarantee  fund  under  the  act  of  1919  so  as  to  render  it  available  for  loans 
up  to  10  per  cent. 

Thus  the  guarantee  fund  consists  of  50  per  cent  bond  investment  of  the 
act  of  1919  and  the  10  per  cent  bond  investment  of  the  act  of  1921,  while 
the  first  mortgage  warehouse  investment  consists  of  the  50  per  cent  of 
1919  and  the  90  per  cent  of  1921,  with  the  interest  on  all  these  investments 
so  far  as  necessary  available  for  administrative  expenses.  The  former  At- 
torney General,  Judge  Manning,  passed  upon  and  approved  personally  all 
the  mortgage  loans  while  he  was  an  incumbent  of  the  office. 

It  should  be  stated  that  there  has  been  no  loss  to  the  guarantee  fund 
except  a  small  amount  arising  out  of  the  serious  default  of  a  local  warehouse 
manager,  all  of  which  appears  in  Lacy  v.  Globe  Indemnity  Company  above 
set  out.  There  would  have  been  no  loss  then  had  the  surety  bond  of  the 
manager  been  more  than  $5,000.  Recently  there  has  been  some  stealing 
of  cotton  from  local  warehouses  which  has  not  as  yet  been  adjudicated.  There 
has  been  no  loss  upon  any  mortgage  loan  as  in  each  instance  we  believe  the 
security  to  be  ample. 

This  is  as  far  as  the  information  of  this  office  extends  upon  the  Cotton 
Warehouse  System  of  the  State.  It  should  be  noted  finally  that  the  act 
of  1921  permitted  storing  of  other  farm  products  besides  cotton.  Whether 
individuals  have  availed  themselves  of  this  privilege  or  not,  we  are  not 
informed. 


Appropriation — Permanent  Improvements 

July    9,    1925. 

By  "The  Institutions  Bond  Act  of  1925"  the  sum  of  $90,000  was  provided  and 
appropriated  to  the  State  Board  of  Education  for  the  Cullowhee  State  Normal 
School.    By  "The  Supplemental  Permanent  Improvements  Act"  it  is  provided: 
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That  of  the  appropriation  of  ninety  thousand  ($90,000)  dollars 
made  to  the  State  Board  of  Education  for  permanent  improve- 
ments at  the  Cullowhee  State  Normal  School  a  sufficient  amount 
shall  be  used  to  complete  the  heating  system  and  the  connecting 
conduit  lines  to  the  buildings;  if  the  entire  ninety  thousand 
($90,000)  dollars  is  not  required  for  this  purpose,  the  balance 
shall  be  used  to  repair  the  present  buildings. 

It  appears  from  a  report  made  by  Messrs.  Wiley  and  Vaughan  that  the 
heating  system  for  the  Cullowhee  State  Normal  School  and  the  connecting 
conduit  lines  to  the  building  may  be  completed  for  approximately  $30,000 
instead  of  the  larger  sum  which  seems  to  have  been  contemplated  by  the 
former  board  of  trustees.  It  appears  that  the  buildings  of  the  school  are  in 
fairly  good  condition  and  that  a  moderately  small  sum  will  be  sufficient  to 
restore  the  actual  structure  of  the  buildings  to  a  sound  and  good  state  or 
condition.  It  is,  therefore,  apparent  that  the  whole  amount  of  $90,000 
will  not  be  needed  to  complete  the  heating  system  and  for  work  upon  the 
structures  at  the  school. 

It  appears  that  a  water  system  has  been  put  in  for  this  institution,  the 
lines  laid  and  reservoir  constructed.  In  doing  this  work  the  institution  failed 
to  acquire  necessary  rights  of  way  and  water  shed.  I  understand  that  the 
president  of  the  institution  and  others  interested  in  its  management  are 
fearful  that  unless  these  rights  of  way  and  lands  for  a  water  shed  are 
acquired  and  settlement  made  with  the  owners  of  the  property  necessary 
to  be  obtained  for  this  purpose,  that  there  may  be  an  interruption  of  the 
source  of  supply.  A  supply  of  water  for  the  school  is  absolutely  necessary 
and  the  buildings,  no  matter  in  how  good  a  condition  of  repair  the  structures 
may  be,  cannot  be  serviceable  without  a  continuation  of  such  water  supply. 

You  ask  the  opinion  of  this  office  as  to  whether  under  these  circumstances 
the  board  of  trustees  would  have  the  right  to  use  any  part  of  this  appropria- 
tion of  $90,000  for  the  purpose  of  acquiring  the  necessary  rights  of  way  and 
land  for  a  water  shed.  It  is  apparent  that  the  General  Assembly  intended  the 
Cullowhee  State  Normal  School  to  have  the  full  sum  of  $90,000  provided  for 
in  the  Institutions  Bond  Act.  It  set  out  two  preferential  objects  for  which 
the  money  is  to  be  spent.  In  the  same  act  it  directs  how  and  for  what  pur- 
poses certain  appropriations  for  other  institutions  are  to  be  used  and  in 
most  cases  prohibits  the  use  of  such  appropriations  "for  any  other  purposes" 
than  those  specified.  No  such  prohibition  is  contained  in  the  Supplemental 
Permanent  Improvements  Act  with  respect  to  the  expenditure  of  the  $90,000 
for  the  Cullowhee  State  Normal  School. 

It  is  clear  that  a  sufficient  sum  must  be  spent  for  the  completion  of  the 
heating  system  and  that  the  structures  composing  the  plant  of  the  institution 
must  be  put  in  a  good  state  of  repair.  When  these  objects  have  been  ac- 
complished if  any  part  of  the  $90,000  remains  unexpended,  such  sum  may 
be  used,  with  your  approval  as  Director  of  the  Budget,  for  the  acquisition  of 
necessary  rights  of  way  and  water  shed,  and  any  other  necessary  purposes  to 
complete  the  water  system. 

This  use  of  any  remaining  funds  after  the  two  preferential  objects  have 
been  accomplished  is  further  supported  by  the  facts  of  the  situation  as  it 
exists  with  respect  to  the  use  of  the  water  supply  in  connection  with  the 
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buildings.  In  the  narrower  sense  "repair  of  the  present  buildings"  would 
not  necessarily  include  the  construction  of  the  water  system.  But  since  in 
the  larger  view  such  repair  includes  placing  the  whole  plant,  including  the 
structures,  in  habitable  and  useful  condition,  the  use  of  a  portion  of  the 
money  appropriated  for  the  maintenance  of  a  water  system  only  partially 
completed  may  be  justified. 


Reward — Officers 

July   24,    1925. 

I  have  yours  of  July  23d.  I  have  examined  carefully  the  papers  included 
in  your  letter,  particularly  the  letter  of  June  20th  to  the  Governor  written 
by  Hon.  Don  Gilliam,  Solicitor  of  the  Second  District,  in  regard  to  reward 
due  W.  T.  Stone,  J.  B.  Barnhill,  T.  Jones  Taylor,  E.  D.  Dodd,  and  John  T. 
Thigpen,  for  their  valuable  assistance  in  bringing  to  justice  the  members  of 
the  mob  who  perpetrated  an  outrage  upon  Joe  Needleman  in  Martin  County. 
As  you  know,  Solicitor  Gilliam  is  a  man  of  high  character  and  a  very  able 
lawyer.  He  is  thoroughly  familiar  with  the  circumstances  out  of  which 
arises  this  claim  for  the  reward  offered  by  the  Governor.  He  recommends 
that  the  full  amount  of  the  reward,  |2,000,  should  be  paid,  to  be  distributed 
among  the  five  claimants.  Three  of  those  claimants  are  special  officers 
appointed  to  secure  evidence  and  arrest  defendants  in  Martin  County. 

The  wording  of  the  Act,  Sec.  4555,  C.  S.  of  1919,  would  exclude  them  from 
any  participation  in  the  reward.  We  do  not  think,  however,  that  this 
Statute  should  be  interpreted  in  this  literal  way.  We  think  these  three 
men  were  not  officers  of  Martin  County  within  the  rule  which  would  exclude 
them  from  participating  in  the  reward.  They  were  not  regular  officers,  but 
officers  appointed  for  the  affair  itself,  and  appointed  only  that  they  might 
have  authority  to  arrest  when  the  proper  criminals  were  discovered.  I 
therefore  join  in  the  recommendation  of  Solicitor  Gilliam  that  this  amount, 
$2,000,  be  paid  to  him  in  behalf  of  these  five  men,  and  be  distributed  by  him 
as  he  recommends. 


State  Institutions — Compensation  of  Directors 

August  4,  1925. 

I  have  your  letter  of  August  1st,  addressed  to  Mr.  Nash,  asking  for  con- 
sideration of  Chapter  191,  Public  Laws  of  1913,  with  respect  to  compensation 
of  trustees  of  Caswell  Training  School. 

By  section  13,  Chapter  87,  Laws  of  1911,  the  compensation  of  these  trustees 
is  fixed  at  $2  per  day  and  actual  expenses.  By  section  3,  Chapter  191, 
Laws  of  1913,  the  above  section  and  act  were  amended  so  as  to  limit  com- 
pensation to  actual  expenses.  By  Chapter  150  Public  Laws,  1917,  the 
management  of  certain  institutions  was  consolidated  under  one  board. 
The  pay  of  the  directors  of  this  consolidated  management  was  fixed  at 
$4  per  day  and  actual  expenses.  This  provision  became  section  6158  of  C.  S. 
of  1919.  By  Chapter  295,  Public  Laws,  1919,  Caswell  Training  School  was 
placed  under  the  consolidated  management  provided  for  by  Chapter  150, 
Laws  of  1917. 
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By  Chapter  183,  Public  Laws  of  1921,  the  provisions  for  consolidated 
management  of  the  institutions  named  were  repealed  and  each  placed 
under  a  separate  board.  By  that  act  the  various  sections  of  the  Consolidated 
Statutes  on  the  subject,  including  6158,  which  covered  compensation  of  the 
board  of  directors  under  this  consolidated  management,  were  repealed. 
This  act  became  sections  6159   (a) -6159    (c).  III  C.  S. 

Section  3  of  "An  act  to  provide  uniformity  in  the  appointment  of  boards 
of  trustees,  directors  and  managers  of  various  institutions  maintained  by 
the  State,"  the  same  being  House  Bill  1635,  Senate  Bill  1478,  Public  Laws, 
1925,  provided  for  the  appointment  of  directors  or  trustees  for  Caswell 
Training  School.  Neither  this  section  nor  any  other  portion  of  the  act 
provides  any   compensation   for  these   directors. 

I  fail  to  find  any  specific  repeal  of  the  provision  for  payment  of  actual 
expenses  of  this  board  of  trustees  under  the  provisions  of  section  13, 
Chapter  87,  Laws  of  1911,  as  amended  by  section  3,  Chapter  191,  Laws  of 
1913.  It  is  hardly  supposable  that  the  General  Assembly  expected  these  di- 
rectors to  pay  their  own  expenses  while  engaged  in  their  official  duties. 
It  is  my  opinion  that  the  members  of  this  board  are  entitled  to  their  actual 
expenses  while  engaged  in  the  performance  of  their  official  duties,  but  not 
to  any  other  compensation. 


ExiEADiTioN — Expense  of  Officers 

August     13,     1925. 

I  have  your  letter  of  August  10th  in  regard  to  expense  account  of  officer 
who  went  to  Ohio  after  Rhodes  Richardson  and  Vestie  Richardson,  fugitives 
from  Justice  from  this  State,  the  trip  having  been  made  under  authority 
of  a  requisition  issued  by  the  Governor.  I  am  of  opinion  that  the  Governor 
has  authority  to  authorize  the  payment  of  the  bill  for  such  expense  out  of 
the  appropriation  for  the  apprehension  of  fugitives  from  justice. 


State  Chemist — Postmortem  Examinations 

August   26,    1925. 
In  the  matter  of  the  postmortem  examination  of  victims   of  killings 
Section  4518  of  the  Consolidated  Statutes  of  1919  is  as  follows: 

In  all  cases  of  homicide,  any  oflficer  prosecuting  for  the  State 
may,  at  any  time,  direct  a  postmortem  examination  of  the  de- 
ceased to  be  made  by  one  or  more  physicians  to  be  summoned  for 
the  purpose;  and  the  physician  shall  be  paid  a  reasonable  com- 
pensation for  such  examination,  the  amount  to  be  determined  by 
the  court  and  taxed  in  the  cost,  and  if  not  collected  out  of  the 
defendant,  the  same  shall  be  paid  by  the  county. 

It  is  evident  from  this  section  that  the  solicitor  of  a  particular  district 
may  require  the  postmortem  examination  to  be  made  when  in  his  discretion 
he  deems  that  the  public  interest  requires  it.    Although  the  term  used  in  the 
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statute  is  "physicians,"  no  doubt  a  competent  and  experienced  chemist  could 
be  employed  under  such  circumstances  to  make  the  examination,  particularly 
when  it  is  necessary  to  determine  the  presence  of  any  poison.  Such  chemist 
appointed  for  the  purpose  is  entitled  to  a  reasonable  compensation  for  the 
examination,  the  amount  to  be  fixed  by  the  court  and  paid  by  the  county 
if  the  defendant  is  insolvent  or  is  acquitted  at  the  trial.  The  State  Chemist 
has  no  official  duties  to  perform  with  reference  to  such  postmortem  ex- 
aminations, nor  indeed,  has  any  other  chemist  employed  by  the  State.  The 
duties  of  the  State  Chemist  are  defined  in  Section  4684  of  the  Consolidated 
Statutes  and  those  duties  are  confined  strictly  to  matters  imposed  upon  him 
by  the  statute  for  the  benefit  of  the  Department  of  Agriculture.  If,  therefore, 
the  State  Chemist  should  be  selected  to  make  a  chemical  examination  of  the 
viscera  of  a  deceased  person  with  a  view  to  determining  whether  poison  was 
present  in  that  viscera,  he  would  be  designated — not  as  a  State  officer,  but 
as  an  individual  capable  of  making  the  postmortem  examination  and  as  such, 
he  would  be  entitled  to  the  compensation  provided  in  Section  4518  quoted 
above. 

In  1911  Prof.  Withers  (then  and  subsequently  for  years  a  chemist  at  the 
A.  &  E.  College)  made  an  examination  of  the  viscera  of  a  deceased  person 
by  order  of  the  Superior  Court  of  Columbus  County,  and  ascertained  that  no 
poison  was  present.  The  judge  presiding  at  a  court  subsequent  to  this  finding 
of  Dr.  Withers  directed  the  board  of  county  commissioners  to  pay  a  fee 
of  $200  to  Dr.  Withers,  together  with  all  other  necessary  expenses  in  trans- 
porting the  stomach  to  Raleigh,  and  for  procuring  the  evidence  of  the  cor- 
oner's inquest  and  forwarding  the  same  to  Dr.  Withers.  The  Supreme  Court 
on  appeal  held  that  all  of  this  charge  was  a  necessary  expense  which  the 
County  of  Columbus  through  its  board  of  commissioners  must  pay.  The 
Court  cities  the  identical  section  quoted  above  as  authority  for  this.  See 
Withers  v.  Commissioners,  163  N.  C,  341. 


Appropriation — Emergency 

September  14,  1925. 

From  memoranda  submitted  to  me  by  Governor  Doughton  and  Messrs. 
Atwood  &  Nash,  Architects,  it  appears  that  the  central  power  plant  here 
is  inadequate  for  service  of  the  present  State  Building  and  the  new  building 
being  erected  at  the  corner  of  Morgan  and  Salisbury  streets.  Extensions 
and  improvements  to  the  plant  will  cost  about  $2,000.  In  view  of  the  fact 
that  these  improvements  are  occasioned  by  the  additional  load  placed  on  the 
plant  for  use  in  the  new  building,  it  would  seem  that  the  cost  thereof  should 
come  out  of  the  automobile  funds  and  that  idea  was  approved  at  the 
recent  meeting  of  the  commission  on  Buildings  and  Grounds. 

I  have  examined  the  law  with  respect  to  the  use  of  automobile  funds  as 
contained  in  C.  S.  2613  (b)  as  amended,  and  am  unable  to  advise  that  the 
language  of  that  section  is  broad  enough  to  authorize  the  use  of  any 
of  these  funds  for  that  purpose. 

It  also  appears  that  the  steam  main  for  conducting  heat  from  the  plant 
to  the  new  building  can  be  put  in  for  $9,300.     It  has  been  suggested  that 
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instead  of  putting  in  this  separate  main,  that  a  new  one  be  laid  of  sufficient 
size  to  care  for  both  the  new  building  and  the  Supreme  Court  Building. 
The  cost  of  this  would  be  $12,200.  This  difference  of  $3,900  is  for  the  benefit 
of  the   Supreme   Court   Building. 

It  is  my  opinion  that  both  the  cost  of  the  improvements  to  the  central 
power  plant  and  of  the  installation  of  this  main  to  take  care  of  both 
buildings  may  be  paid  for  out  of  the  contingency  and  emergency  appropria- 
tion provided  for  by  the  appropriation  bill,  Chapter  275,  Laws  of  1925,  upon 
the  approval  thereof  of  the  Governor  and  Council  of  State. 


Appropriation — Emergency 

September  22,  1925. 

Your  letter  of  the  19th  in  regard  to  necessary  expenditures  for  connecting 
new  Highway  Building  with  central  heating  plant,  received.  In  compliance 
with  your  request  I  have  examined  Chapter  210,  Public  Laws  of  1925,  and 
reach  the  conclusion  that  funds  for  this  work  may  be  procured  under  the 
provisions  of  that  chapter.  I  may  add  that  I  think  it  wise  to  act  under 
that  chapter  so  that  the  Legislature  may  be  given  an  opportunity  to  author- 
ize reimbursement  out  of  the  highway  funds. 

I  find  that  this  act,  Chapter  210,  was  passed  on  roll  call  on  different  days 
on  the  second  and  third  readings  in  each  House  and,  therefore,  in  accordance 
with  constitutional  requirement. 

In  this  connection  I  also  desire  to  say  that  I  am  aware  of  no  need  of 
increasing  the  heat  to  supply  this  building.  Mr.  Nash  has  made  an  exami- 
nation of  the  subject  and  tells  me  that  he  has  experienced  no  necessity  for 
additional  heat  and  that  his  experience  is  borne  out  by  that  of  others  in 
the  building. 


Oyster  Industry — Sanitation 

October  1,  1925. 

It  seems  that  during  the  last  oyster  season  typhoid  fever  was  communicated 
to  the  consumers  of  oysters  on  account  of  the  fact  that  they  had  been 
taken  from  waters  which  had  been  polluted  by  the  sewage  of  cities  and 
otherwise.  In  consequence,  the  consumers  became  frightened  at  the  con- 
dition and  oysters  could  not  be  readily  sold.  The  oyster  producers  of 
North  Carolina  suffered  in  consequence  of  this  condition.  It  is  the  purpose 
of  the  State  to  relieve  that  industry  of  this  burden  if  it  can  be  done  under 
the  statutes  as  now  written  in  North  Carolina.  The  scheme  that  is  pro- 
posed is  substantially  as  follows: 

The  State  Board  of  Health  is  to  appoint  properly  qualified  inspectors  to 
investigate  the  sanitary  conditions  surrounding  the  culture  of  oysters  in 
the  State,  their  taking,  shucking  and  marketing.  These  inspectors  thus 
appointed  are  to  determine  in  the  first  instance  the  safety  of  a  particular 
oyster  field  with  reference  to  sewage  or  other  contamination;  second,  the 
means  by  which  the  oysters  may  be  safely  taken,  and  third,  the  means 
by  which  they  can  be  safely  shucked  and   marketed.     It  seems   clear  that 
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thus  far  the  State  Board  of  Health  has  ample  authority  under  Section  7050 
of  the  Consolidated  Statutes  which,  so  far  as  material,  is  as  follows: 

The  Board  of  Health  shall  take  cognizance  of  the  health 
interest  of  the  people  of  the  State;  shall  make  sanitary  investi- 
gations and  inquiries  in  respect  of  the  people,  employing  experts 
when  necessary;  shall  investigate  the  causes  of  diseases 
dangerous  to  the  public  health,  especially  epidemics,  the  sources 
of  mortality,  the  effect  of  location,  employments  and  conditions 
upon  the  public  health. 

It  is  necessary,  however,  not  only  to  ascertain  facts,  but  to  make  rules 
and  regulations  which  should  apply  to  conditions  developed  by  such  inves- 
tigation so  as  to  remove  them  if  unsanitary  and  improve  them  generally  so 
that  the  oyster  as  a  food  should  cease  to  be  a  menace  to  the  health  and 
welfare  of  its  consumers.  And  so,  second:  By  what  body  shall  those  rules 
and  regulations  be  made  and  enforced  to  accomplish  this  result? 

We  think  the  statutory  authority  of  the  State  Board  of  Health  is  not 
sufficient  in  the  absence  of  specific  legislation  to  provide  adequate  remedy  for 
the  situation  as  it  may  develop.  It  appears,  however,  that  the  State 
Fisheries  Commission  Board  has  such  authority.  It  was  originally  con- 
tained in  C.  S.  Section  1881,  which  is  as  follows: 

The  Fisheries  Commisson  Board  shall  have  power  and 
authority  to  make  such  rules  regulating  the  shipment  and  trans- 
portation of  fish,  oysters,  clams,  crabs,  escallops  and  other  water 
products  as  it  may  deem  necessary. 

Chapter  168,  Public  Laws  of  1925,  repealed  Section  1881,  but  reenacted  in 
identical  terms  the  same  provision  in  substitute  Section  1878.  We  think 
that  this  statute  gives  the  Fisheries  Commission  authority  to  make  the 
rules  and  regulations  necessary  to  protect  the  oyster  industry  in  the  par- 
ticular mentioned  above. 

We  are  informed  that  the  condition  in  this  industry  was  last  year  so 
acute  that  the  Health  Department  of  the  Federal  Government  in  prepara- 
tion for  the  coming  season  has  taken  action  upon  it  by  the  adoption  of 
rules  and  regulations  to  protect  the  sanitary  condition  of  oysters  shipped 
in  interstate  commerce.  That  body  is  cooperating  with  the  State  Board  of 
Health  in  devising  regulations  which  would  accomplish  the  result  desired. 
Both  of  these  bodies  then,  have  suggested  rules  and  regulations  which  in 
their  opinion  would  protect  the  oyster  industry  from  destruction  in  conse- 
quence of  conditions  as  they  existed  last  year. 

It  would,  therefore,  be  easy  for  the  Fisheries  Commission,  acting  upon 
the  authority  above  recited,  to  adopt  these  rules  and  regulations  and  in 
conjunction  with  the  Federal  Department  of  Health  and  the  State  Board 
of  Health  to  enforce  them.  The  rules  and  regulations  suggested  are  really 
for  the  benfit  of  the  oyster  farmer,  shucker  and  dealer,  as  through  the 
inspection  of  the  Board  of  Health  those  that  have  not  been  contaminated 
in  such  way  as  to  become  a  source  of  danger  would  go  upon  the  market 
designated  as  fit  food  and  so  could  be  safely  purchased  and  consumed.  Tt 
is  not  necessary  to  enter  into  the  particulars  of  the  rules  and  regulations, 
because  they  will  be  before  the  Board  at  the  time  of  its  meeting. 
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Third.  Neither  the  Fisheries  Commission  Board  nor  the  State  Board  of 
Health  has  an  appropriation  suflBcient  under  the  appropriation  act  of  1925 
to  perform  their  ordinary  functions  and  at  the  same  time  to  take  upon 
tliemselves  this  additional  work.  The  necessity  for  its  being  undertaken 
is  vital  to  the  welfare  of  the  people  on  the  coast  of  North  Carolina.  We, 
therefore,  advise  that  the  expense  both  of  the  inspection  and  the  certificates 
and  the  enforcement  of  the  »ules  and  regulations  of  the  Fisheries  Com- 
mission would  be  a  proper  charge  against  the  contingency  and  emergency 
fund  provided  in  the  appropriation  act  of  1925,  Chapter  275  of  the  Public 
Laws. 

Fourth.  Is  it  possible  to  make  the  oyster  industry  bear  any  part  of  the 
cost  of  this  inspection  as  the  statutes  of  North  Carolina  are  now  written? 
We  think  not,  if  the  parties  subject  to  it  objected  to  the  imposition  of  any 
part  of  the  cost  of  such  inspection.  There  is  another  aspect  to  the  question, 
though,  which  is  not  strictly  legal  but  in  itself  may  prove  to  be  a  practical 
method  through  which  parties  interested  may  bear  a  part,  at  least,  of  the 
expense.  As  conditions  were  last  year,  and  as  they  will  be  the  coming 
fall  and  winter  unless  some  measures  are  adopted  by  the  State,  the  market 
for  oysters  will  be  very  limited  and  perhaps  may  be  entirely  closed,  certainly 
in  such  way  as  to  inflict  serious  loss  upon  oyster  farmers  and  oyster  dealers. 
The  State  in  the  instant  case  proposes  to  go  to  their  relief.  The  whole 
procedure  is  for  their  benefit.  It  is  to  enable  them  to  send  the  containers  of 
their  oysters  out  into  the  market  having  stamped  upon  them  a  certificate 
from  a  responsible  department  of  the  State  Government,  first,  that  they  have 
come  from  a  field  uncontaminated  by  sewage,  and  second,  that  they  have 
been  handled  in  a  sanitary  and  careful  way.  This  puts  them  upon  the 
market  with  ample  assurance  that  they  can  be  safely  consumed.  Under 
these  conditions  there  will  always  be  a  demand  for  oysters  so  treated. 

We  suggest,  therefore,  that  the  Fisheries  Commission  in  conjunction  with 
the  State  Board  of  Health  provide  an  inspection  fee  in  their  rules  and 
legulations,  graded  according  to  the  amount  and  cost  of  labor  done  by 
the  State  in  ascertaining  the  sanitary  condition  of  the  oysters,  and  require 
all  dealers,  shuckers  and  shippers  to  pay  that  inspection  tax.  The  acute- 
ness  of  the  condition  justifies  this  procedure,  we  think.  This  fund  thus 
raised  as  far  as  it  goes  is  to  be  used  in  reimbursing  the  State  for  its 
outlay  in  protecting  the  oyster  industry  in  the  State  of  North  Carolina. 
We  are  satisfied  that  no  one  interested,  understanding  the  situation  thor- 
oughly, can  object  to  this  assessment  for  their  benefit. 


State  Prison — Puechase  of  Lands 

October  6,  1925. 

You  ask  the  opinion  of  this  office  as  to  the  authority  of  the  State  Prison 
to  purchase  about  three  hundred  and  fifty  acres  of  land  originally  a  part 
of  the  Caledonia  Farm  but  it  was  sold  in  1920.  The  State  is  in  need  of 
additional  farming  land  for  the  employment  of  the  convicts.  The  authority 
to  acquire  this  property  as  contained  in  the  new  State  Prison  act.  Chapter 
163,  Public  Laws  of  1925,  section  7705,  is  plenary.     Having  this  authority, 
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you  inquire  further  from  wliat  fund  is  the  purchase  price  of  the  land  to 
be  paid.  Chapter  192,  Public  Laws  of  1925,  is  what  is  known  as  "The 
Institutions  Bond  Act  of  1925."  This  act  provides  for  the  issue  of  bonds 
from  the  sale  of  which  funds  are  to  be  realized  for  the  permanent  improve- 
ment of  the  various  institutions  of  the  State.  In  that  act  there  are  outright 
appropriations  to  the  State  Prison  at  page  435,  to  wit:  Central  Prison, 
$149,000;  Caledonia  Farm,  $85,000;  Cary  Far«i,  $20,000.  There  is  no  direct 
allocation  of  these  particular  funds  to  any  particular  purpose  in  this  act. 
The  act  supplemental  to  this  act.  Chapter  215  of  the  Public  Laws  of  1925, 
limits  the  use  of  appropriations  to  particular  institutions  in  the  above 
act  to  the  permanent  improvements  mentioned  by  such  institutions  in  their 
request  to  the  budget  commission  of  1924.  We  understand  that  there  was 
no  limit  placed  upon  the  expenditure  of  the  appropriation  to  the  State 
Prison  for  permanent  improvements  by  the  request  of  that  institution  to 
the  budget  commission  of  1924.  Consequently  the  funds  provided  in  the 
Institutions  Bond  act  are  available  for  the  purposes  set  out  above,  i.e.,  to 
buy  additional  land. 

Chapter  132,  Public  Laws  of  1925,  provides  for  the  funding  of  the  debit 
balance  of  the  State  Prison  as  shown  on  June  30,  1925.  Section  2  authorizes 
the  borrowing  of  money  to  purchase  fertilizers  and  also  to  purchase  in- 
dustrial machinery  for  use  in  the  State  Prison.  Tliis  authority  conferred 
upon  the  board  of  directors  to  establish  industrial  enterprises  in  the  State 
Prison  seems  not  to  have  been  carried  into  effect  as  yet.  We  think  this 
particular  appropriation  is  not  available  for  the  purchase  of  additional  land 
for  Caledonia  Farm  as  the  specific  purpose  set  out  in  the  act  is  first  to 
purchase  industrial  machinery  and  second,  to  purchase  fertilizers  prior  to 
June  30,  1925. 

It  appears  also  from  your  letter  that  at  the  Cary  or  Method  Farm  there 
are  five  or  six  hundred  acres  of  woodland  that  might  be  suitable  for  clearing 
and  later,  cultivation.  You  ask  the  opinion  of  this  office  as  to  what  fund 
would  be  available  to  make  this  improvement  if  the  board  of  directors  of 
the  State  Prison  should  determine  to  make  it.  We  think  that  here  the 
permanent  improvement  fund  provided  in  the  Institutions  Bond  act  spe- 
cifically for  the  Cary  or  Method  Farm  would  be  available  for  this  purpose. 
We  do  not  think  that  the  fund  contemplated  by  Chapter  132  of  the  Public 
Laws  of  1925  is  available  for  the  purpose  of  clearing  this  land. 


Notaries^Married  Women 

November  23,  1925. 

The  letter  of  Mr.  W.  T.  Drake  inquires  whether  a  notary  public's  cer- 
tificate is  valid  or  not  when  made  by  a  woman  who  since  her  commission 
has  married,  in  the  following  form: 

Witness    my    hand    and    seal    (etc.)    Mary    Gore     (now    Mary 
Gore  Rogers) 

with  the  seal  bearing  her  maiden  name,  Mary  Gore.     We  think  this  method 
of  authenticating  her  acts  as  notary  public  by  Mrs.  Rogers  is  entirely  correct. 
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Of  course,  if  an  unmarried  woman  having  a  notary's  commission  should 
surrender  her  commission  and  qualify  under  another  commission  to  her  in 
her  name  as  a  married  woman,  all  difficulty  and  question  would  be  eliminated. 
We  have  no  doubt,  though,  that  the  other  method  may  be  adopted.  It  is  the 
seal  and  not  necessarily  the  name  which  authenticates  the  acts  of  a  notary. 


Notaries — Refund  of  Pees 

December  3,  1925. 

In  reply  to  yours  of  December  1st.  There  is  no  way  that  we  have  been 
able  to  discover  by  which  you  have  authority  to  return  to  Mr.  Charles  A. 
Burrus  the  taxes  and  fees  collected  by  your  office  upon  his  commission  as 
notary  public.  It  seems  that  after  receipt  of  the  commission  Mr.  Burrus 
wishes  to  surrender  it.  Of  course,  he  can  resign,  but  that  does  not  carry 
with  it  any  authority  to  return  money  paid  in  by  him  for  his  commission. 


Insane  Person — U.  S.  Prisoner 

December  16,  1925. 
In  the  matter  of  Bessie  Gregory 

I  have  examined  the  records  in  the  United  States  District  Court  for  the 
Eastern  District  of  North  Carolina  and  find  that  Bessie  Gregory  of  Stovall, 
Granville  County,  was  in  November,  1910,  convicted  of  breaking  and  entering 
the  postoffice  at  Stovall  and  upon  such  conviction  she  was  sentenced  to 
imprisonment  in  the  woman's  department  of  the  State's  Prison  at  Lansing, 
Kansas,  the  term  of  her  imprisonment  to  commence  December  2,  1910. 
The  statement,  then,  of  Mr.  Irving  B.  Tucker,  United  States  Attorney,  as 
quoted  in  the  letter  of  Mr.  Finney  to  you  has  thus  been  verified.  It  was 
some  months  after  the  expiration  of  her  term  of  imprisonment  that  the 
Gregory  woman  was  transferred  from  the  Lansing  State  Prison  to  St. 
Elizabeth's  Hospital  at  Washington,  if  the  statement  in  Mr.  Finney's  letter 
is  correct  that  she  was  sent  to  that  hospital  on  March  17,  1923. 

Revised  Statutes  of  the  United  States,  Section  4852  (Section  9320,  Com- 
piled Statutes,  1918)  is  as  follows: 

Insane  convicts — Any  person  becoming  insane  during  the  con- 
tinuance of  his  sentence  in  the  United  States  penitentiary  shall 
have  the  same  privilege  of  treatment  in  the  hospital  during 
the  continuance  of  his  mental  disorder  as  is  granted  in  the  pre- 
ceding section  to  persons  who  escape  the  consequences  of 
criminal  acts  by  reason  of  insanity,  unless  it  be  the  opinion,  both 
of  the  physician  to  the  penitentiary  and  the  superintendent  of 
the  hospital,  that  such  insane  convict  is  so  depraved  and  furious 
in  his  character  as  to  render  his  custody  in  the  hospital  insecure, 
and  his  example  pernicious. 
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You  will  notice  that  such  insane  convict  has  the  same  privilege  of  treat- 
ment in  the  hospital  during  the  continuance  of  his  mental  disorder,  the 
term  "same"  referring  to  the  admission  of  insane  persons  accused  of  crime. 

It  is  a  little  remarkable  that  the  Department  of  the  Interior  should  claim 
that  a  provision  in  an  appropriation  act  should  have  the  effect  of  modifying 
the  above  quoted  act  with  reference  to  the  treatment  of  convicts  becoming 
insane  after  their  commission  to  the  United  States  prison  or  to  a  State 
prison  under  contract  to  the  United  States,  such  as  was  the  Lansing  prison 
at  the  time  that  this  woman  was  sent  to  it.  I  quote  now  a  part  of  the 
appropriation  act  relied  upon — 43  Statutes  at  large,  part  1,  page  1182: 

Provided,  that  so  much  of  this  sum  as  may  be  required  shall 
be  available  for  all  necessary  expenses  in  ascertaining  the  resi- 
dence of  inmates  who  are  not  or  who  cease  to  be  properly  charge- 
able to  Federal  maintenance  in  the  institution  and  in  returning 
them  to  such  places  of  residence. 

It  is  doubtful  whether  this  provision  applies  to  this  woman,  Bessie 
Gregory,  because  she  was  rightly  in  the  institution  under  Section  4852  of 
the  Revised  Statutes  and  she  still  has  the  privilege  under  that  section 
of  treatment  in  the  hospital  so  long  as  her  mental  disorder  continues.  Tliere 
can  be  no  doubt  that  there  are  other  inmates  of  this  institution  to  whom  the 
proviso  in  the  appropriation  bill  would  apply  and  for  whose  removal  the 
money  could  be  spent. 

If,  however,  the  Attorney  General  of  the  United  States  should  hold  upon 
application  to  him  for  an  opinion  that  the  woman,  Bessie  Gregory,  came 
within  the  class  intended  to  be  removed  under  the  proviso,  then  we  know 
no  good  reason  why  that  ruling  should  not  be  effective  so  far  as  the 
State  of  North  Carolina  is  concerned  and  Bessie  Gregory  removed  under 
the  ruling  to  the  State  Hospital  at  Goldsboro,  the  Federal  Government 
paying  the  cost  of  her  removal. 


Notaries — Residence 

December  17,  1925. 

The  letter  of  Mr.  Millard  Reynolds  to  you  dated  December  16  asks  why 
he  should  be  a  resident  of  North  Carolina  for  one  year  before  he  could  be 
appointed  a  notary  public.  The  answer  to  this  question  is  simple:  Our 
Supreme  Court  has  held  that  a  notary  public  is  a  public  officer  and  under 
the  Constitution  of  North  Carolina,  no  one  can  hold  a  public  office  unless 
he  is  a  voter.  This  is  the  reason  why  the  Supreme  Court  held  before  the 
adoption  of  the  Woman's  Suffrage  Amendment  that  a  woman  could  not  be 
a  notary  public  in  North  Carolina.  If  Mr.  Reynolds  votes  in  North  Carolina, 
then  he  could  be  appointed  a  notary  public.  If  he  proposes  to  become  a 
voter  In  North  Carolina,  he  must  have  resided  in  North  Carolina  for  t\Velve 
months  before  he  can  vote. 


biennial  report  of  the  attorney  general  97 

State  Instiiutions — Warrants  from  Treasurer 

December  19,  1925. 

In    the    matter   of   countersigning    of   institution   warrants    upon    the    State 
Treasury  Tjy  two  members  of  the  Board  of  Directors 

In  our  oral  conference  you  stated  that  this  provision  of  the  statute  was 
materially  impeding  the  efficiency  of  the  various  institutions  in  the  con- 
struction of  new  buildings  and  the  expenditure  of  their  appropriatons,  and 
you  required  of  this  office  an  opinion  as  to  whether  or  not  this  provision 
of  Section  7689  of  the  Consolidated  Statutes  of  1919  had  been  modified  or 
abrogated  by  the  legislation  of  the  recent  session  of  the  Legislature,  par- 
ticularly by  the  executive  budget  act  and  the  institutions  bond  act. 

It  is  proverbially  difficult  to  sew  a  new  patch  upon  an  old  garment.  Both 
the  old  act  and  the  new  acts  relating  to  the  same  subject  are  under  the  rules 
of  statutory  construction  to  be  construed  together,  they  being  in  pari  materia. 
Applying  this  rule,  the  old  act  is  to  be  modified  or  abrogated  only  in  so  far 
as  it  is  necessary  to  effectuate  the  purpose  of  the  new  acts.  As  we  under- 
stand the  budget  system,  it  was  intended  to  deal  directly  not  only  with 
appropriations  to  be  made  by  subsequent  Legislatures,  but  to  those  made 
by  the  General  Assembly  of  1925  and  the  expenditures  of  those  appropriations 
by  the  institutions. 

Speaking  broadly,  at  the  beginning  of  each  quarter  each  institution  is 
to  furnish  the  director  of  the  budget  with  estimates  of  the  amount  from 
the  appropriations  to  be  expended  during  that  quarter.  All  bills  paid  or 
debts  incurred  are  also  to  be  reported  upon  appropriate  forms  to  the  com- 
mission. This  machinery  is  provided  for  the  express  purpose  of  securing 
the  economical  administration  of  the  fund  and  also  to  provide  a  check 
upon  any  tendency  to  expend  the  fund  unnecessarily  or  in  a  way  not  con- 
templated by  the  General  Assembly. 

These  provisions  act  directly  upon  the  governing  authorities  of  the  insti- 
tutions. The  machinery  itself  is  much  better  adapted  to  securing  economy 
in  the  administration  of  the  funds  as  well  as  perfect  honesty  in  such 
administration  than  the  requirement  that  two  members  of  the  board  of 
directors  should  approve  the  warrants  presented  to  the  Treasurer  for  his 
payment.  This  being  the  intention  of  the  Legislature  as  indicated  by  the 
new  acts,  we  think  that  this  intention  can  be  best  effectuated  by  abrogating 
the  requirement  that  two  members  of  the  board  should  endorse  the  warrant. 
The  purpose  with  which  such  provision  was  incorporated  in  Section  7689 
was  identical  with  that  in  the  new  acts,  but  the  machinery  provided  was 
not  near  so  effective.  If  the  provision  in  Section  7689  was  intended  to 
prevent  fraud,  the  present  law  is  much  more  effective. 

For  these  reasons,  we  think  that  both  yourself  and  the  Treasurer  would 
be  justified  in  disregarding  the  requirement  that  the  warrant  should  be 
countersigned  by  two  members  of  the  board. 
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Debit  Balance — Restatement 

December  19,  1925 

You  require  an  opinion  from  this  office  as  to  the  modification  of  the  state- 
ment issued  at  the  end  of  the  fiscal  year  1924-25  in  regard  to  the  debit  balance 
due  by  the  State  at  that  time. 

It  appears  that  through  ignorance,  inadvertence  or  neglect  of  some  ot 
the  institutions,  there  were  credits  and  charges  to  such  account  omitted 
from  it  at  the  time  that  it  was  made.  We  think  it  quite  clear  that  from 
whatever  cause  those  omissions  occurred,  it  is  proper  that  a  restatement 
should  be  made  of  such  debit  balance  showing  the  charges  and  credits  as 
of  the  end  of  the  above  fiscal  year  which  should  have  been  included  in  the 
original    statement. 

How  this  should  be  done,  of  course,  is  a  question  of  accounting  and  book- 
keeping with  which   we  have  nothing  to   do. 


General    Fund — Special    Find — Borrowing 

December    19,    1925. 

In   the  matter   of   borrowing   money  from   a   special  fund   belonging   to   the 
State  for  the  benefit  of  the  gefieral  fund 

I  had  a  conversation  with  Mr.  Lacy  in  regard  to  this  and  he  says  this 
course  has  been  pursued  consistently  by  him  for  two  or  three  years.  That 
what  he  does  is  not  technically  borrowing,  but  according  to  this  practice, 
the  money  is  paid  into  the  Treasury  generally  and  at  large  is  not  assigned 
to  the  special  fund  until  the  necessities  for  that  fund  require  it.  This,  of 
course,  in  practical  effect  is  a  borrowing  from  the  special  fund  for  the 
benefit    of    the    general    fund. 


General  Fund  Note  Act 

February   11,   1926. 

You  inform  me  that  there  is  a  deficit  of  the  Caswell  Training  School 
growing  out  of  the  operations  preceding  June  30,  1925,  and  that  there  is 
no  way  of  meeting  these  obligations  out  of  any  general  appropriation  made 
by  the  Legislature  of  1925.  You  ask  my  opinion  as  to  whether  the  amount 
of  this  deficit  may  be  paid  out  of  the  fund  provided  by  Chapter  112,  Public 
Laws  of  1925,  the  same  being  "an  act  to  authorize  the  issuance  of  general 
fund  notes  of  the  State."  It  is  my  opinion  that  the  amount  of  this 
deficit  may  be  properly  included  and  provided  for  under  the  provisions  of 
that  act. 


Income    Tax — Rent    of   Parsonage 

February  11,  1926. 

I  have  your  letter  of  February  1st,  sending  letter  from  Rev.  L.  T.  Wilds, 
Jr.,  of  Hendersonville.  He  wishes  to  know  if  a  minister  should  include  the 
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rental  value  of  the  parsonage  supplied  him  by  his  church  as  a  part  of  his 
income  for   purposes  of  income  taxation. 

I  regret  to  say  that  after  giving  the  matter  most  careful  consideration, 
I  reach  the  conclusion  that  the  rental  value  of  the  parsonage  so  furnished 
must  be  included  in  the  income  tax  return.  Section  301  of  the  Revenue 
Act  of  1925  deiines  gross  income  as  including  "salaries,  wages  or  com- 
pensation for  personal  service  of  whatever  kind  and  in  whatever  form 
paid."  It  has  been  the  uniform  practice  of  the  Revenue  Department  to  hold 
that  a  rental  value  of  the  nature  in  question  is  to  be  included  in  the 
income  tax  return.  That  action  of  the  Department  has  been  in  accord- 
ance with  advice  heretofore  given  by  this  Department.  Having  reached 
the  conclusion  that  the  former  opinion  of  this  Department  on  the  subject 
is  a  correct  one,  I   do  not  feel  at  liberty  to  reverse  the  ruling. 

The  question  has  been  asked  as  to  why  a  clergyman  must  include  the 
reasonable  rental  value  of  his  house  in  his  State  income  tax  return  and 
does  not  so  include  it  in  the  return  for  Federal  income  tax.  The  reason 
is  that  "rental  value  of  the  dwelling  house  and  the  appurtenances  thereof 
furnished  to  a  minister  of  the  gospel  as  part  of  his  compensation"  is 
specifically  excluded  from  definition  of  gross  income  by  the  Federal  Re- 
venue Act  and  is  not  so  excluded  by  the  State  Act  on  the  subject.  The 
Legislature  has  the  right  to  make  the  State  Act  conform  to  that  of  the 
United  States  in  this  regard,  but  until  it  does  so,  I  am  of  oipinion 
tbat  the  practice  of  the  State  Revenue  Department  on  the  subject  is  in 
compliance  with  our  law. 


Appropriation — Emergency 

February    12,    1926. 

It  appears  that  the  $200  provided  as  traveling  expenses  for  the  Com- 
missioner of  Pardons  in  Chapter  29,  Public  Laws  of  1925  will  not  be 
sufllcient  for  that  purpose.  Under  the  act  the  Commissioner  at  all  times 
is  subject  to  your  direction  and  you  have  the  authority  to  send  him  on 
such  trips  as  may  be  necessary  to  investigate  the  facts  with  respect  to  ap- 
plications for  pardons.  It  appears  that  the  work  as  directed  by  th's  act 
cannot  be  properly  prosecuted,  nor  can  the  Commissioner  carry  out  your 
instuctions  in  making  these  investigations  unless  hie  expenses  are  paid. 

I  am  of  the  opinion  that  the  necessity  of  providing  the  traveling  expenses 
of  the  Commissioner  of  Pardons  is  one  of  those  "extraordinary  expenditures" 
which  cannot  be  forecasted  or  contemplated  by  the  contingency  and  emer- 
gency appropriation  of  Chapter  275,  Laws  of  1925,  and  that  a  reasonable 
sum  may  be  allocated  for  such  purpose  "to  be  expended  upon  written  approval 
of  the  Governor  and  Council  of  State." 


Railroad  Police — Residence 

February   17,    1926. 

You  submit  to  me  request  made  to  Governor  McLean  for  the  appointment 
of  railway  policemen  under  the  provisions  of  I.  C.  S.  Chapter  67,  Article  9, 
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Sections  3483  et  seq.,  and  ask  my  opinion  as  to  whether  the  Governor  may 
appoint  as  such  policeman  a  person  not  a  citizen  of  North  Carolina. 

These  sections  of  the  statute  on  the  subject  refer  to  these  policemen  as 
officers  and  they  are  required  to  take  and  subscribe  the  usual  oath.  In  Mc- 
Ilhenney  v.  Wilmington,  127  N.  C,  146,  a  policeman  is  treated  and  considered 
as  a  public  officer.  Under  Constitution,  Article  6,  Section  7,  the  first  and 
primary  requisite  for  holding  any  public  office  in  this  State  is  that  the 
officer  be  a  voter.  I,  therefore,  advise  that  the  Governor  should  not  appoint 
any  one  as  such  policeman  unless  such  person  be  a  citizen  of  this  State. 


«  Justice  of  the  Peace — Removal 

February  25,  1926. 

We  suppose  that  this  concern  is  complaining  to  your  Excellency  with 
some  hope  that  you  under  the  statutes  of  North  Carolina  have  authority  to 
remove  justices  of  the  peace  for  some  corrupt  or  ignorant  conduct  on  their 
part.  We  think  that  the  Governor  has  no  such  authority.  The  only  way 
by  which  a  justice  can  be  removed  from  office  is,  first:  when  he  moves  from 
his  township  and  does  not  return  therein  for  the  space  of  six  months; 
second,  upon  conviction  of  an  infamous  crime  or  of  corruption  or  malpractice 
in  office.  A  justice  of  the  peace  may  be  indicted  under  C.  S.  4384  in  a  proper 
case.     If  he  is  convicted,  he  would  be  removed  from  office. 

The  complaint  here  against  this  particular  justice  is  that  after  notice  of 
appeal  given  in  open  court  at  the  trial  he  failed  to  send  the  papers  to  the 
Superior  Court  within  ten  days.  That,  of  course,  was  an  omission  of  his 
duties  specifically  imposed  upon  him  by  the  statute,  C.  S.  1532,  when  the 
fees  for  making  the  return  had  been  paid,  but  the  statute  also  provides 
the  means  by  which  this  can  be  enforced.  Indeed,  if  the  appeal  is  to  con- 
form to  the  law  and  go  to  the  next  term  of  the  Superior  Court  after 
the  judgment  is  entered,  the  appellant  must  himself  see  that  the  law  is  con- 
formed to. 

It  appears,  then,  on  the  statement  of  this  concern  that  they  probably 
did  not  avail  themselves  of  the  remedies  provided  by  the  statute  in  the 
particular  case.  At  any  rate,  the  Governor  of  the  State  has  no  duty  to  per- 
form in  relation  to  this  complaint. 


Women — Employment 

February  18,   1926. 

You  asked  me  this  morning  to  give  you  reference  to  laws  governing  em- 
ployment of  women,  and  I  herewith  do  so. 

The  Child  Welfare  Commission  was  created  by  Chapter  100,  Public  Laws 
of  1919,  which  is  now  I.  C.  S.  5031,  et  seq.  Primarily,  its  duties  have  refer- 
ence to  child  welfare,  but  it  also  hasi  control  of  enforcement  of  "the  laws 
relating  to  seats  for  women  employees  and  the  laws  requiring  separate  toilets 
for  sexes  and  races,"  I.  C.  S.  5031.     It  may  employ  agents  for  this  purpose 
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and  these  agents  have  the  right  to  enter  and  inspect  enumerated  plants 
and  establishments,  I.  C.  S.  5035,  5036.  The  law  with  respect  to  providing 
seats  for  women  employed  in  stores,  shops,  etc.,  is  II  C.  S.  6555,  and  for 
separate  toilets  is  in  II  C.  S.   6559-6563. 

Our  laws  on  the  subject  of  employment  of  and  work  by  women  are  very 
meager.  By  II  C.  S.  6554  a  week's  work  for  women  in  all  factories  and 
manufacturing  establishments  is  limited  to  sixty  hours,  with  the  further 
proviso  applicable  to  all  labor  that  no  employee  in  such  establishment  shall 
be  worked  exceeding  eleven  hours  in  any  one  day. 


Depaktmext  of  Conservation  and  Development 

March  19,  1926. 

You  enclose  in  your  letter  of  March  16th  communication  from  Manufac- 
turers Record  at  Baltimore  to  Governor  McLean,  suggesting  one  of  their  pub- 
lications, the  1926  Blue  Book,  as  an  excellent  vehicle  for  bringing  to  the 
attention  of  the  people  of  the  country  the  advantages  of  the  State  of  North 
Carolina.  You  ask  whether  or  not  the  Department  of  Conservation  and 
Development  has  authority  to  avail  itself  of  this  means  of  advertising  the 
resources  of  the  State  of  North  Carolina.  We  think  it  has.  There  are  three 
provisions  in  the  statute  from  any  one  of  which  we  think  this  authority 
could  be  deduced. 

The  first  is  at  page  317  of  the  Public  Laws  of  1925,  Chapter  122: 

The  board  may  take  such  measures  as  it  may  deem  advisable 
to  obtain  and  make  public  a  more  complete  knowledge  of  the 
State  and  its  resources,  and  it  is  authorized  to  cooperate  with 
other  departments  and  agencies  of  the  State  in  obtaining  and 
making  public  such  information. 

Again,  at  the  bottom  of  page  317  and  top  of  page  318,  in  the  section  which 
provides  for  reports  and  publications,  after  requiring  the  board  to  collect 
certain  information,  it  is  declared : 

Such  reports  and  information  shall  be  published  and  dis- 
tributed as  the  board  may  direct  at  the  expense  of  the  State 
as  other  public  documents. 

This,  of  course,  is  not  directly  in  point,  for  that  is  confined  to  regular 
reports,  but  it  shows  the  general  purpose  and  intent  of  the  act  so  to  advertise 
as  extensively  as  was  necessary  advantages  of  the  State  that  immigrants 
may  be  attracted.  In  Section  16,  bottom  of  page  318  and  top  of  page  319, 
after  requiring  the  board  to  cooperate  with  other  departments  of  the  State 
Government  in  collecting  certain  information,  it  goes  on  and  authorizes  it 
to  prepare  the  same  for  publication  in  such  a  manner  as  may  best  advance 
the  welfare  and   improvement   of  the  State. 

So  far  as  these  advertisements  are  concerned,  the  place  where  and  the 
method  by  which  the  adA^antages  of  the  State  may  be  best  brought  to  the 
attention  of  the  public  is  largely  within  the  discretion  of  the  board.     Legis- 
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lation,   of   course,   could   not  deal   with   such   a    minute   problem    and   con- 
sequently, it  leaves  it  thus  to  this  discretion. 

We  think,  then,  that  this  special  advertisement  is  within  the  competency 
of  the  board  and  may  be  paid  for  out  of  the  funds  appropriated  by  the 
Liegislature  for  its  use  and  support. 


Moore  and  Nash  Squares 

February   27,   1926. 

In  the  matter^  of  Moore  Square  and  Nash  Square,  and  the  relations  of  the 
city  of  Raleigh   to  them 

At  the  time  that  the  City  of  Raleigh  was  laid  out  by  certain  commissioners 
appointed  by  the  General  Assembly  of  the  State,  these  commissioners  made 
a  map  of  the  town  so  laid  out  and  reported  the  same  to  the  General  As- 
sembly. The  plan  contemplated  lots  of  one  acre  each  and  the  total  quantity 
of  land  so  platted  and  laid  off  into  lots  was  four  hundred  acres.  After  this 
report  was  made  to  the  General  Assembly,  it  by  Chapter  14,  Laws  of  1792, 
ratified  and  confirmed  the  report  and  the  laying  off  of  the  four  hundred  acres 
into  lots  and  streets  and  thus  reported  by  the  commissioners. 

In  section  3  of  the  act  of  1792  the  General  Assembly  set  aside  four  town 
lots  into  public  squares,  naming  one  of  them  Caswell  Square,  another  Burke 
Square,  another  Nash  Square  and  another  Moore  Square.  All  of  these 
squares  have  been  heretofore  appropriated  by  the  State,  to  its  own  use,  i.e. 
the  old  Blind  School  on  Caswell  Square,  the  Governor's  Mansion  on  Burke 
Square.     Only  Nash  and  Moore  Squares,  then,  are  unoccupied. 

By  an  act  ratified  March  6,  1877,  Jos.  A.  Engelhard,  Secretary  of  State, 
Thomas  S.  Kenan,  Attorney  General,  John  M.  Worth,  Treasurer,  and  D.  M. 
Carter  and  A.  B.  Andrews  of  the  City  of  Raleigh  were  appointed  commis- 
sioners to  sell  to  the  best  advantage  and  in  such  quantities  as  they  might 
deem  best  the  real  estate  in  and  adjacent  to  the  City  of  Raleigh  belonging 
to  the  State  and  which  were  not  at  that  time  occupied  for  State  purposes. 
These  commissioners  from  the  proceeds  arising  from  this  sale  were  directed 
to  build  a  suitable  Governors  Mansion  on  what  was  then  known  as  the 
Lovejoy  lot,  this  being  Burke  Square  of  the  original  plan  of  the  town. 
Chapter  59,  Private  Laws  of  1876-77. 

It  seems  that  acting  under  the  authority  contained  in  this  law  of  1876-77, 
the  commissioners  did  sell  some  of  the  property  belonging  to  the  State, 
for  Chapter  134,  Laws  of  1883  dealt  again  with  the  subject  of  the  erection  of 
a  residence  for  the  Governor,  and  the  money  theretofore  derived  from  the  sale 
of  lots  in  Raleigh  was  to  be  used  in  the  erection  of  this  building.  Mr. 
C.  B.  Edwards,  an  old  resident  of  the  City  of  Raleigh,  informs  us  that  he 
was  on  the  board  of  aldermen  of  the  City  of  Raleigh  at  the  time  that  this 
commission  laid  off  Nash  Square  and  Moore  Square  into  one-acre  lots  again 
with  a  view  to  selling  them  to  raise  funds  to  build  the  Governor's  Man- 
sion; that  acting  under  the  instructions  of  the  board  of  aldermen,  Mr.  Fab. 
H.  Busbee,  who  was  then  city  attorney,  either  actually  applied  to  the  court 
or  threatened   to  apply  to   the   court   for  an   injunction   against  these  com- 
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missioners  to  prevent  the  sale  of  these  particular  lots^  dedicated  in  the  orig- 
inal act  as  public  lots  for  the  benefit  of  all  the  citizens  of  the  town.  Parties 
plaintiff  to  this  proceeding  were,  of  course,  the  citizens  of  the  town  who 
were  interested  in  maintaining  these  lots  as  public  lots.  The  principle 
relied  upon  as  giving  foundation  for  the  injunctive  right  is  thus  stated  in 
our  reports: 

When  the  owner  of  property  has  the  same  platted,  showing 
lots,  parks,  streets,  alleys,  etc.,  and  sells  off  the  lots  or  any  part 
of  them  in  reference  to  the  plat,  this  as  between  the  parties 
will  constitute  a  dedication  of  the  streets,  parks,  etc.,  for  public 
use,  although  not  presently  open  or  accepted  or  used  by  the 
ipublic. 

Whether  or  not  this  principle  applies  to  the  sovereign  is  not  material 
here.  We  know  that  in  consequence  of  the  commencement  of  this  proceeding 
or  the  threat  to  commence  it,  neither  Moore  Square  nor  Nash  Square  was 
sold  by  the  Governor's  Mansion  commission.  In  recent  years  the  govern- 
ing authorities  of  the  City  of  Raleigh  have  undertaken  to  maintain  these 
parks  and  to  enhance  their  beauty  by  setting  out  trees  and  exercising 
their  police  power  in  their  protection.  This  was  merely  a  convenient  ar- 
i-angement  between  the  city  and  the  State,  which  holds  the  title  to  those  lots 
for  the  use  of  the  public.  Both  of  the  squares  or  parks  are  so  situated  that 
if  properly  maintained,  the  beauty  of  the  City  of  Raleigh  will  ibe  materially 
enhanced,  and  the  convenience  and  comfort  of  its  citizens  materially  ad- 
ministered unto. 

Section  7044,  Chapter  315,  Public  Laws  of  1925,  requires  the  City  of 
Raleigh  to  maintain  these  squares.  If  it  fails  to  do  so,  the  State  may 
take  them  over. 


CuREiTUCK  County  Policemen — Pees 

April   16,   1926 

The  act  that  provides  for  the  appointment  of  rural  policemen  in  Currituck 
County  and  their  compensation  is  Chapter  23,  Public-Local  Laws,  1924.  We 
have  considered,  carefully  the  letter  of  John  F.  Belangia  to  you  of  date  April 
12th  in  regard  to  these  fees.     Section  5  of  the  act  is  as  follows: 

That  it  shall  be  the  duty  of  each  policeman  provided  for 
under  the  provisions  of  this  act  to  collect  the  fees  fOr  all  process 
work  rendered  by  him  in  criminal  cases  and  the  fees  so  collected 
shall  be  the  same  as  now  provided  by  law  plus  an  additional 
fee  of  $10  in  each  case  where  there  is  a  conviction,  and  all  of 
such  fees  so  collected  shall  be  retained  by  such  policeman  as 
compensation  for  his  services. 

As  this  section  i?  written,  particularly  when  taken  alone,  its  meaning  is 
obscure,  but  when  interpreted  in  connection  with  other  cognate  statutes, 
we  think  it  means  this:  That  such  policeman  is  entitled  to  the  usual  fees 
in  criminal  cases  and  in  addition  thereto  $10  in  each  case  in  which  there 
is  a  conviction.     This  statute,  however,  has  to  be  interpreted  in  connection 
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with  C.  S.  Section  1259  wliicli  when  defendant  is  insolvent  renders  the 
county  liable  for  only  half  fees  except  in  capital  cases  and  in  prosecutions 
for  forgery,  perjury  or  conspiracy.  In  all  cases  arising  from  the  arrest 
of  a  defendant  by  this  rural  policeman  or  from  process  taken  out  by  such 
rural  policeman  where  the  defendant  is  convicted  and  is  solvent,  the  rural 
policeman  is  entitled  to  full  fees,  including  $10.  If  upon  this  arrest,  how- 
ever, the  defendant  is  found  not  guilty  and  discharged,  then  the  rural 
policeman  is  entitled  to  no  fees  at  all.  If,  however,  the  defendant  in  pro- 
ceedings instituted  in  any  way  by  the  rural  policeman  is  convicted  and  is 
insolvent,  then  the  rural  policeman  is  entitled  to  only  half  fees,  including 
half  of  the  $10  levied  as  part  of  the  cost  in  his  behalf.  If  the  General 
Assembly  had  intended  to  make  an  exception  to  the  general  rule  as  set 
out  in  Section  1259,  it  would  have  provided  in  section  5  of  the  particular 
act  that  the  rural  policeman  should  be  entitled  to  full  fees  against  the 
county  notwithstanding  the  insolvency  of  the  defendant.  This,  we  think, 
is  a  fair  interpretation  of  the  act  in  the  light  of  existing  statutes  and 
rules  of  law. 


State  Bonds — Compromise 

May  20,  1926. 

The  bonds  recently  received  by  the  Treasurer  of  the  State  from  Mrs. 
Cora  Newman  of  New  York  were  of  the   following  description: 

Thirteen  coupon  bonds  of  the  Western  North  Carolina  Railroad  issue  and 
three  bonds  of  the  Wilmington,  Charlotte  and  Rutherford  Railroad   issue. 

The  Western  North  Carolina  Railroad  bonds  were  similar  to  those  passed 
upon  by  the  Supreme  Court  of  the  United  States  in  South  Dakota  v.  North 
Carolina,  192  U.  S.,  286,  and  each  of  them  was  secured  by  a  mortgage  on 
10  shares  of  stock  in  the  North  Carolina  Railroad.  Both  classes  of  these 
bonds  were  dealt  with  in  the  compromise  act  of  1879,  Chapter  98,  and  both 
of  them  were  in  class  2  as  set  out  in  section  4  of  that  act.  Class  2  of 
the  act  of  1879  provided  for  the  exchange  of  new  bonds  for  old  ones  at 
the  rate  of  25  per  cent  of  the  principal  of  the  old  bonds.  A  great  many 
of  these  bonds  were  surrendered  and  commuted  under  this  act.  When  the 
South  Dakota  suit  was  decided  against  this  State,  however,  these  two 
classes  of  bonds  became  separated.  Chapter  543,  Laws  of  1905,  provided 
for  the  settlement  of  the  Western  North  Carolina  Railroad  Construction 
bonds  in  the  hands  of  Schafer  Brothers.  Chapter  718,  Laws  of  1909,  pro- 
vided for  the  settlement  of  other  outstanding  Western  North  Carolina 
Railroad  Construction  bonds  on  the  same  basis  as  the  settlement  with 
Schafer  Brothers.  The  latter  statute  is  brought  forward  in  the  Con- 
solidated Statutes  of  1919  as  section  7444  and  there  has  been  po  amend- 
ment of  this  particular  act  since  1919.  The  authority,  therefore,  of  the 
Treasurer  to  pay  the  13  bonds  of  the  Western  North  Carolina  Railroad  to 
Mrs.   Newman   is   found    in    said    section    7444. 

The  Wilmington,  Charlotte  and  Rutherford  bonds,  however,  took  a  dif- 
ferent course.  The  act  of  1879  providing  for  the  commutation  of  these 
and   other   bonds   in  section   11    declared   that   the   opportunity   to   take    ad- 
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vantage  of  this  commutation  to  the  bond  liolders  should  cease  on  January  1, 
1882.  This  time  was  extended  in  two  year  periods  generally  from  the 
period  of  the  enactment  of  Chapter  98  to  1909.  1883,  Chapter  6;  1889, 
Chapter  66;  1891,  Chapter  82;  1893,  Chapter  47,  1899,  Chapter  388;  1901, 
Chapter  126;  1903,  Chapter  39;  1907,  Chapter  96;  1909,  Chapter  703.  The 
act  of  1909  extended  the  privilege  of  taking  up  these  new  bonds  in  lieu 
of  the  old  ones  in  the  proportion  provided  in  the  act  to  July  1,  1910. 

This  statute  was  brought  forward  in  the  Consolidated  Statutes  as  7419. 
The  Wilmington,  Charlotte  &  Rutherford  bonds  were  issued  under  authority 
contained  in  Chapter  142,  Laws  of  1860-61.  Certain  bonds,  however,  were 
issued  after  the  20th  of  May,  1861,  which  expressed  on  their  face  that  they 
were  payable  in  good  and  lawful  money  of  the  Confederate  States.  Chapter 
3,  Laws  of  1865,  dealt  with  this  situation  and  made  provision  for  the  sur- 
render of  the  bonds  originally  payable  in  Confederate  money  and  the  reissue 
in  lieu  thereof  of  bonds  of  the  State  payable  in  specie.  Chapter  3,  1865. 
Bonds  that  were  surrendered  and  others  taken  in  their  place,  therefore, 
instead  of  running  the  original  thirty  years  provided  for,  ran  the  shorter 
period  of  twenty-four  years  in  order  to  make  them  all  due  at  the  thirty 
year  period  from  the  first  issue. 

The  3  bonds  sent  by  Mrs.  Cora  Newman  of  this  description  were  bonds 
which  were  issued  as  substitute  bonds  under  Chapter  3,  Public  Laws  of 
1865.  If  we  had  no  further  legislation  in  regard  to  those  bonds  than  that 
contained  in  C.  S.  Section  7419,  there  would  be  no  authority  to  either  com- 
mute them  or  to  pay  them.  The  General  Assembly,  however,  in  1913, 
Chapter  131,  Public  Laws,  gave  the  State  Treasurer  authority  to  pay  cash 
instead  of  issuing  bonds  to  take  up  the  outstanding  compromise  bonds 
according  to  the  provisions  of  Chapter  98,  Laws  of  1879,  at  15,  25  and  40 
cents  on  the  principal  only.  This  constitutes  the  authority  of  the  Treasurer 
for  the  payment  of  the  3  Wilmington,  Charlotte  and  Rutherford  bonds,  and 
the  act  of  1913  is  brought  forward  in  the  Consolidated  Statutes  as  section 
7432,  and  this  has  not  been  amended  in  any  way  since. 


Governor's    Mansion — Repairs 

;    -■       .  •        ■  •■  May  20,  1926. 

Near  the  beginning  of  the  present  administration  Mr.  Everett,  the  Secre- 
tary of  State,  reported  to  a  meeting  of  the  Board  of  Public  Buildings  and 
Grounds  that  he  had  made  a  close  inspection  of  the  condition  of  the  Gov- 
ernor's Mansion  and  felt  constrained  to  report  that  it  was  absolutely  nec- 
essary in  order  to  preserve  the  value  of  this  building  to  make  certain  dras- 
tic repairs  and  renovations.  He  reported  that  the  plumbing  was  antiquated 
and  was  not  equal  in  sanitary  conditions  to  many  a  cotton  mill  in  North 
Carolina.  He  requested  that  Governor  McLean  be  given  authority  to  make 
the  necessary  repairs  to  such  building  and  to  buy  suitable  furnishings  for 
the  same  in  a  sum  not  exceeding  $50,000  (minutes  of  the  Board,  January  29, 
1925,  Messrs.  Brummitt,  Everett  and  Lacy  being  present).  This  action  was 
taken  without  the  knowledge  of  Governor  McLean,  who  was  not  present  at 
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the  meeting.  Upon  a  receipt  of  a  copy  of  these  minutes,  Governor  McLean 
addressed  to  the  Board  of  Public  Buildings  and  Grounds  the  following  com- 
munication dated  February  24,  1925: 

After  reading  the  report  of  Dr.  W.  S.  Rankin,  Superintendent 
of  Health,  and  making  a  personal  investigation  of  the  conditions 
in  the  Executive  Mansion,  I  have  concluded  that  there  is  some 
vi^ork  which  must  be  done  at  once,  in  order  to  enable  me  to  move 
my  family  into  comfortable  quarters. 

I  understand  that  under  the  general  statute,  now  in  existence, 
the  Committee  on  Public  Buildings  and  Grounds  have  the  au- 
thority to  spend  any  amount  which  they  may  deem  necessary  in 
repairing,  renovating  and  refurnishing  the  Mansion,  and  it  has 
been  estimated  that  to  complete  the  repairs  and  furnish  the 
Mansion  would  cost  something  like  $75,000.  I  would  prefer  that 
ayiy  substantial  amount  to  be  expended  for  this  purpose  be  ap- 
propriated directly  by  the  General  Assembly.  The  report  of  the 
Legislative  Budget  Commission  recommends  $50,000  for  the 
purposes  mentioned,  and  their  report  will  be  presented  to  the 
General  Assembly  for  action.  Inasmuch  as  this  money  will  not 
be  available  until  July  1st,  I  have  concluded  to  ask  the  Com- 
mittee on  Public  Buildings  and  Grounds  to  proceed  at  once  under 
the  general  authority  which  they  have  to  renovate  and  repair 
three  rooms  on  the  south  side  of  the  Mansion  on  the  second 
floor  which  will  give  me  bed  rooms,  etc.,  for  my  family.  This 
will  include  the  large  room,  two  bed  rooms  and  three  baths. 

I  should  be  glad,  therefore,  if  you  would  proceed  to  have  this 
work  done  as  quickly  as  possible  and  at  as  reasonable  price  as 
possible.  I  would  prefer  to  allow  the  matter  of  all  extensive 
repairs  to  await  the  action  of  the  General  Assembly. 

Under  authority  given  by  the  Board  of  Public  Buildings  and  Grounds, 
Atwood  &  Nash,  architects,  after  receiving  competitive  bids,  on  February 
24,  1925,  placed  a  contract  with  James  A.  Davidson,  contractor,  to  renovate 
and  repair  the  three  rooms  on  the  south  side  of  the  Mansion  on  the  second 
floor,  including  three  bed  rooms  and  three  baths,  and  shown  on  the  archi- 
tect's drawing  sheet  No.  1,  at  the  price  of  $7,094.  This  contract  was  ap- 
proved by  the  Board  of  Public  Buildings  and  Grounds  and  the  work  was 
immediately  proceeded  under  that  authorization. 

That  Board  had  plain  authority  under  the  law  as  it  existed  at  that  time 
to  have  these  repairs  made — C.  S.  Section  7027,  in  which  it  is  declared 
among  other  things: 

The  Board  of  Public  Buildings  and  Grounds  shall  take  charge 
of  and  keep  in  repair  the  public  buildings  of  the  State  in  the 
City  of  Raleigh. 

This  Board  has  acted  under  this  authority  for  many  years. 
By  an  act  ratified  March  9,  1925,  Chapter  192,  Public  Laws  (the  permanent 
improvement  bond  act),  an  appropriation  was  made  in  the  following  terms: 

(c)  For  use  of  Committee  on  Public  Buildings  and  Grounds 
for  improvement  and  equipment  of  the  Governor's  Mansion, 
$50,000. 
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This  fund  was,  of  course,  not  immediately  available,  so  the  extensive  re- 
pairs contemplated  in  this  appropriation  were  not  entered  upon  until  some 
time  in  June,  1925.  Meantime,  the  work  authorized  by  the  Board  of  Public 
Buildings  and  Grounds  had  been  completed  and  vouchers  were  issued  to 
James  A.  Davidson,  contractor,  prior  to  June  30,  1925,  in  payment  of  the 
amounts  due  under  the  original  contract  of  $7,094,  entered  into  on  Feb- 
ruary 24,  1925. 

An  opinion  is  therefore  requested  as  to  whether  the  $7,094  referred  to  was 
payable  out  of  the  general  fund  and  not  specifically  out  of  the  appropriation 
of  $50,000.  Secondly,  whether  or  not  the  readjustment  can  now  be  made  and 
the  amount  charged  to  the  general  fund  and  the  permanent  improvement 
bond  fund  relieved  of  the  same  upon  the  same  principle  that  has  been 
applied  in  readjusting  items  outstanding  and  unpaid  on  June  30,  1925,  in 
other  cases. 

(1)  We  think  it  quite  clear  that  this  $7,094  was  a  charge  against  the 
general  fund  and  should  have  been  considered  as  such  before  the  end  of 
the  fiscal  year  1924-25  and  charged'  to  that  fund.  The  work  was  undertaken 
under  a  valid  contract  made  by  the  Board  of  Public  Buildings  and  Grounds 
by  authority  of  section  7027  hereinbefore  quoted.  It  was  immediate  and 
necessary  work.  It  did  not  in  any  sense  partake  of  the  general  repair  of  the 
Governor's  Mansion. 

The  General  Assembly  of  1925  in  Chapter  315  of  the  Public  Laws,  rewrote 
Chapter  117  of  the  Consolidated  Statutes  which  described  the  duties  and  re- 
sponsibilities of  the  Board  of  Public  Buildings  and  Grounds.  Section  2  of 
that  act  is  in  the  following  words: 

That  until  the  first  day  of  July,  1925,  the  Board  of  Public 
Buildings  and  Grounds  shall  use  such  funds  as  may  be  available 
for  their  use  for  the  purposes  of  this  act  under  the  present  law, 
and  from  and  after  July  1,  1925,  it  shall  use  such  appropriations 
as  shall  be  made  by  the  General  Assembly  to  or  for  them. 

We  think  this  section  2  controls  in  the  matter,  and  that  the  $7,094  was 
clearly  a  charge  against  the  general  fund  and  not  against  the  special 
appropriation  of  $50,000. 

(2)  We  think  the  readjustment  of  this  matter  can  now  be  made  and 
the  amount  charged  to  the  general  fund  and  the  permanent  improvement 
bond  fund  relieved  of  this  charge,  as  the  charge  against  the  $50,000  was 
improperly  and  erroneously  made. 


Notaries — Fees 

July  9,  1926. 

The  letter  of  Mr.  J.  W.  Church,  of  Summitt,  N.  C,  to  you  has  been  con- 
sidered. Mr.  Church  is  a  notary  public  and  as  such  his  compensation  for 
acts  done  by  him  as  notary  public  is  fixed  by  law.  He  is  not  required  by 
law  to  do  these  acts  outside  of  his  office.  Quite  frequently  they  are  done 
by  notaries  public  outside  of  the  office  when  they  are  probating  papers  or 
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doing  any  other  duties  of  their  office  at  a  point  near  by.  Mr.  Church  says 
he  was  called  twenty  miles  from  his  office  to  fix  up  a  deed  and  desires  to 
know  whether  he  may  not  legally  charge  for  his  day's  work  and  expenses 
of  going  this  distance. 

We  think  his  compensation  is  limited  to  his  legal  fees.  When  this  party 
came  to  him  to  perform  these  services,  he  might  have  told  him  that  he 
was  not  required  by  law  to  travel  this  distance  and  undergo  the  expense 
necessary  to  perform  the  work.  Thereupon  the  party  so  employing  him,  if 
he  chose,  might  make  a  private  contract  with  him  by  which  he  would 
compensate  him  for  his  extra  expense  and  loss  of  time  for  his  services, 
but  this  could  be  done  only  by  private  contract. 


OPINIONS  TO  THE  BUDGET  BUREAU 


Appropriation — Specific — Reversion 

July  18,  1925. 

The  $3,000  appropriation  of  Cliapter  242,  Public  Laws,  1923,  was  a  specific 
appropriation  out  of  which  should  be  constructed  a  highway  from  the  public 
highway  to  the  grave  of  Anne  Carter  Lee  by  the  State  Highway  Commission. 
You  say  that  the  State  Highway  Commission  has  already  constructed  this 
road  at  a  cost  of  $2,684.20  but  that  this  sum  had  not  been  paid  to  the 
Highway  Commission  on  July  1,  1925.  You  thereupon  ask  if  the  appropria- 
tion reverted  to  the  general  fund  of  the  Scate  under  the  budget  act.  In  the 
opinion  of  this  office  this  appropriation  did  not  revert  as  it  was  specific 
in  its  nature  and  devoted  to  a  specific  purpose,  and  not  part  of  the  biennial 
appropriation  for  a  State  institution  or  department. 


State  Institutions — Borrowing  Money 

September  1,  1925. 

Subject:     Legal  Counsel — Institutions 

Section  3,  Chapter  207,  Public  Laws  of  1925,  is  very  broad  and  inclusive 
in  its  prohibition  against  any  department,  agency,  institution,  commission, 
bureau  or  other  organized  activity  of  the  State  employing  any  counsel 
except  by  and  with  the  consent  and  approval  of  the  Governor.  The  act, 
however,  is  capable  of  a  construction  which  would  permit  an  institution 
in  small  matters  to  allow  an  attorney  a  percentage  of  the  collection  for 
his  fee.  This  construction  may,  however,  be  avoided  by  the  Governor's 
giving  blanket  authority  to  institutions  to  employ  counsel  in  this  way  in 
small  matters,  expressly  limiting  the  amount  that  may  be  allowed  as  com- 
missions and  also  the  amount  of  the  claim  upon  which  commissions  may  be 
allowed.  The  act  evidently  intends  to  prohibit  the  Treasurer  of  the  State 
from  incurring  an  obligation  to  pay  legal  fees  unless  the  contract  for  the 
same  is  approved  by  the  Governor.  Generally  where  a  small  claim  is 
collected  upon  a  percentage,  that  is  one  of  the  costs  of  collection  and  the 
net  amount  so  collected  goes  to  the  institution. 

Institutions  Borrowing  Money 

Even  before  the  establishment  of  the  Budget  System  by  the  General 
Assembly  of  1925,  this  office  has  always  held  that  no  institution  or  depart- 
ment of  the  State  Government  has  inherent  authority  to  borrow  money 
even  against  an  appropriation  not  at  present  available.  Much  more  is  this 
ruling  effective  now  since  the  adoption  of  the  Budget  System. 
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State  Institutions — Chartees 

September  23,  1925. 
Institution  Charters 

The  investigation  of  the  question  propounded  by  you  in  your  letter  of 
September  19  in  relation  to  the  CuUowhee  State  Normal  School  and  the 
Appalachian  State  Normal  School  develops  a  peculiar  situation.  The  General 
A-Ssembly  at  its  recent  session  put  both  of  these  institutions  upon  an 
entirely  different  basis  from  what  they  had  been  previous  thereto.  The  act 
in  relation  to  the  Appalachian  State  Normal  School  has  been  omitted  entirely 
from  the  printed  copy  of  the  public  laws  and,  we  are  also  informed,  from 
the  Public-Local  and  Private  Laws.  This,  however,  does  not  affect  the 
validity  or  the  existence  of  the  law. 

Chapter  270  of  the  public  laws  deals  with  the  Cullowhee  school.  Section 
10  of  that  act  is  identical  with  section  10  of  the  Appalachian  school  act, 
and  is  to  the  following  effect: 

Sec.  10.  That  the  board  of  trustees  are  hereby  authorized  to 
establish  a  permanent  endowment  fund,  to  be  loaned  to  needy 
and  worthy  students.  The  board  may  receive  gifts  and  donations 
and  may  after  furnishing  lights  and  power  to  the  normal  school, 
sell  excess  current,  if  any  there  shall  be,  at  a  rate  approved  by 
the  Corporation  Commission,  to  the  people  in  the  community, 
and  set  aside  for  said  endowment  any  moneys  coming  to  the 
institution  from  such  sources.  The  board  of  trustees  are  hereby 
empowered  to  make  rules  and  regulations  for  the  proper  safe- 
guarding and  loaning  of  said  funds. 

We  think  these  two  acts  control  the  situation  with  reference  to  these 
particular  institutions.  Previous  to  these  acts,  both  of  these  institutions 
were  under  the  control  of  the  State  Board  of  Education — Chapter  61,  Pub- 
lic Laws,  1921.  Indeed,  the  appropriation  act  of  1925,  Chapter  275,  Public 
Laws,  in  subsection  (b)  of  section  2,  directs  that  the  appropriations  made 
therein  for  these  institutions  be  expended  by  the  State  Board  of  Education 
in  accordance  with  the  provisions  of  the  act  of  1921.  The  appropriation  bill 
was  ratified  on  March  10,  1925,  so  also  were  the  two  acts  relating  one  to 
Appalachian  State  Normal  School  and  the  other  to  Cullowhee  State  Normal 
School.  There  is  a  rule  of  statutory  construction  which  requires  acts  of 
the  Legislature  relating  to  the  same  subject  to  be  construed  together  so 
as  to  avoid  conflict,  particularly  when  they  were  enacted  at  the  same 
session  of  the  Legislature  and  on  the  same  day.  It  is  not  possible,  however, 
to  construe  these  two  acts  in  such  way  as  to  avoid  a  direct  conflict.  So, 
another  rule  has  to  be  applied  to  the  situation. 

In  enacting  the  two  laws  with  relation  to  these  two  institutions,  the  mind 
of  the  Legislature  was  directed  specifically  to  their  needs  and  their  wants. 
This,  in  other  words,  was  special  legislation.  The  provision  in  the  appro- 
priation act  was  merely  incidental  to  the  main  purpose  of  the  appropriation. 
Section  5  of  both  acts  (because  they  seem  to  be  identical  except  as  to 
application)  declares  that  it  shall  be  the  duty  of  the  board  of  trustees  of 
the  particular  institution  to  provide  for  the  spending  of  all  moneys  whatso- 
ever belonging  to,  appropriated  to.  or  in  any  way  acquired  by  the  particular 


BIENNIAL  REPORT   OF   THE   ATTORNEY   GENERAL  111 

institution.  Both  acts  provide  for  the  appointment  of  the  trustees  of  the 
particular  institution  by  the  Governor  of  the  State.  Under  Chapter  61  of 
the  Public  Laws  of  1921  the  State  Board  of  Education  appointed  these 
trustees.  The  effect  of  the  act  of  1925,  as  we  understand  it,  is  to  put  these 
institutions  on  the  same  basis  with  reference  to  support  as  the  other 
institutions  of  the  State.  Manifestly,  then,  both  of  them  come  within  the 
purview  of  the  Executive  Budget  Act,  Chapter  89,  Public  Laws  of  1925. 

The  question  particularly  propounded  by  you  is  this:  What  effect  does 
the  direction  of  the  Legislature  that  the  surplus  funds  arising  from  the 
operation  of  the  utilities  by  each  institution  be  set  apart  as  a  permanent 
endowment  fund  to  be  loaned  to  needy  and  worthy  students  have  upon 
the  control  of  the  Budget  Bureau  over  the  revenue  and  operations  of  the 
two  enterprises  with  a  view  of  preventing  an  inordinate  expenditure  of 
ordinary  receipts  or  appropriation  funds  through  the  enterprises?  It  is 
obvious,  we  think,  that  the  operation  of  these  utilities  is  primarily  for  the 
benefit  of  the  particular  institution  involved — ^that  is,  to  supply  with  lights 
and  water.  This  is  an  ordinary  expense  of  the  institution  and  it  is  per- 
mitted by  the  General  Assembly  because  the  lights,  power  and  water  may 
be  more  cheaply  supplied  than  in  the  purchase  of  the  same  from  some 
private  corporation.  So  far  as,  then,  money  is  expended  for  this  purpose, 
it  is  under  the  control  of  the  Budget  Bureau,  as  much  so  as  that  expended 
for  other  purposes  by  the  particular  institution. 

If,  therefore,  the  institution  sells  excess  current  to  the  people  in  the 
community,  the  proceeds  of  such  sale,  regardless  of  the  expense  of  producing 
the  power  or  light,  is  to  be  devoted  by  express  declaration  of  the  Legislature 
to  these  permanent  endowment  scholarship  funds — that  is,  the  gross  receipts 
from  this  source  constitute  the  endowment  fund.  No  part  of  the  expense 
of  producing  the  power  or  light  is  to  be  allocated  to  this  particular  fund. 
The  direction  of  the  Legislature  is  too  specific  as  shown  by  the  above 
quoted  section  for  it  to  be  otherwise,  we  think. 


State  Contracts — Letting 

September  25,  1925. 

Mr.  Nash  tells  me  that  the  Department  has  heretofore  held  that  there  is 
no  general  statute  requiring  the  letting  of  State  contracts  to  the  lowest 
bidder.  He  says  that  the  Department  has  uniformly  advised  State  agencies 
to  call  for  bids  in  the  first  instance  and  this  is  in  line  with  the  policy 
suggested  by  you  at  our  recent  interview  on  this  subject. 

Under  Chapter  70,  Public  Laws,  Special  Session,  1924,  it  was  provided 
that  the  contract  for  the  construction  of  the  Automobile  Department  Build- 
ing should  be  let  to  the  lowest  bidder  after  advertising  for  bids.  Chapter 
141,  Laws  of  1925,  requires  separate  specifications  for  (1)  heating  and  venti- 
lating; (2)  plumbing  and  gas  fitting,  where  the  total  contract  exceeds 
$10,000.  This  latter  act  seems  to  imply  that  the  contract  for  these  specific 
items  shall  be  by  calling  for  bids,  but  there  is  no  prohibition  against  re- 
jecting bids  and  then  making  such  agreement  as  the  board  might  determine 
upon  for  such  work. 
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There  may  be  other  special  acts  with  respect  to  particular  pieces  of  work 
but  as  stated,  we  have  been  unable  to  find  any  general  statute  on  the  subject. 

Following'  the  action  heretofore  taken  by  this  Department  of  which  I 
thoroughly  approve,  I,  therefore,  advise  that  while  bids  should  be  called 
for  on  all  State  work  of  any  consequence,  there  is  no  obligation  of  the 
board  to  accept  any  bid  presented,  but  that  all  bids  may  be  rejected  and 
the  board  or  commission  thereupon  make  the  best  possible  terms  for  the 
construction  contemplated. 


State  Contracts — Statute 

November  20,  1925. 

In  your  letter  of  November  12  you  state:  "The  State  College  of  Agriculture 
and  Engineering  let  a  contract  under  the  1925  appropriation  and  prior  to 
the  passage  of  Act  141  of  1925,  to  the  Northeastern  Construction  Company 
for  Animal  Husbandry  Building,  and  in  the  sum  of  |84,000,  with  an  alterna- 
tive in  the  contract  that  the  construction  would  be  completed  if  the  1925 
appropriation  would  be  available,  and  the  total  under  the  alternative  being 
$291,000." 

You  inquire  what  effect  has  Chapter  141  upon  this  contract  with  relation 
to  separate  specifications  and  separate  biddings  for  general  construction, 
heating  and  plumbing.  There  are  not  facts  enough  stated  in  your  letter  for 
us  to  determine  whether  the  contract  was  valid.  If  valid.  Chapter  141  does 
not  affect  it.  We  would  have  to  see  the  contract  itself  to  determine  its 
validity.  Our  present  impression,  however,  from  what  you  state  is  that  it 
is  a  valid  contract,  entered  into  with  its  various  obligations  stated  prior 
to  the  enactment  of  Chapter  141.  Tlie  Legislature  itself  cannot  impair  the 
obligation  of  any  contract,  speaking  generally. 

In  your  further  memorandum  of  November  12  you  state  that  many  of 
the  State  institutions  find  it  advantageous  to  undertake  construction  work 
under  the  permanent  improvement  appropriation  on  force  account  instead 
of  under  contract.  A  force  account  is  usually  undertaken  without  competitive 
bidding.  We  have  been  unable  to  find  any  statute  which  requires  com- 
petitive bidding  directly.  Chapter  141,  Public  Laws  of  1925  contemplates, 
however,  public  bidding  and  on  such  bidding  letting  to  contract  under  all 
circumstances.  It  is  certainly  wise  to  have  this  competitive  bidding  where 
the  amount  involved  is  sufficient  to  justify  it. 

Chapter  141  also  provides  a  standard  by  which  the  authority  to  do  work 
on  force  account  would  be  justifiable,  namely,  $10,000.  We  think,  therefore, 
that  when  the  amount  of  the  contract  is  more  than  $10,000,  it  should  in 
all  instances  be  submitted  to  competitive  bidding. 


State  Contracts — Statute 

November  28,  1925. 
Contract — State  College  of  Agriculture  and  Engineering 

Mr.  A.  S.  Brower  brought  to  our  office  this  morning  a  contract  between 
the    State    College    and    the    Northeastern    Construction    Company    for    the 
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erection  of  its  Animal  Industry  building.  In  the  opinion  of  this  office  this 
contract  was  valid,  and  being  entered  into  before  Chapter  141,  Public  Laws 
of  1925,  was  enacted,  that  statute  does  not  apply  to  it. 


Special  Counsel — Compensation 

December  30,  1925. 

I  have  yours  of  December  29  in  the  matter  of  compensation  of  special 
counsel. 

Previous  to  the  inauguration  of  the  present  administration,  Messrs. 
Bynum,  Hobgood  and  Alderman,  of  Greensboro,  were  employed  to  appear 
for  the  Corporation  Coinmission  in  a  certain  action  brought  by  the  Seaboard 
Air  Line  Railway  Company  and  the  Atlantic  Coast  Line  Railway,  to  de- 
termine the  constitutionality  of  certain  freight  rates  fixed  by  the  Corporation 
Commission  on  certain  class  of  goods  from  Wilmington,  North  Carolina,  to 
an  interior  point.  They  were  also  employed  in  a  proceeding  instituted  by 
the  Corporation  Commission  of  Virginia  against  the  Corporation  Commission 
of  North  Carolina  before  the  Interstate  Commerce  Commission.  After  his 
inauguration,  Governor  McLean,  under  authority  of  Section  3,  Chapter  207, 
Public  Laws  of  1925,  continued  this  employment.  The  attorneys  submitted 
a  statement  of  per  diem  and  fees  in  these  two  cases  amounting  to  $1,703.01. 
This  account  was  approved  by  the  Governor  and  in  consequence  of  this 
approval,  an  allotmxent  was  made  out  of  the  Contingency  and  Emergency 
Appropriation  provided  in  Section  1  of  Chapter  275  of  the  Public  Laws  of 
1925.  This  appropriation  can  be  expended  only  upon  written  approval  of 
the  Governor  and  the  Council  of  State.     Section  3  of  Chapter  207  declares: 

"The  Governor  may  employ  such  special  counsel  as  he  may  deem  proper 
or  necessary  to  represent  the  interest  of  the  State,  and  he  may  direct  the 
Auditor  to  draw  his  warrant  upon  the  Treasurer  for  such  compensation  as 
he  may  fix  for  their  services." 

The  Contingency  and  Emergency  Appropriation  is  made  in  these  words: 
"To  provide  for  the  calling  out  of  the  National  Guard,  emergency  public 
printing,  epidemics,  special  counsel  and  other  extraordinary  expenditures 
which  cannot  be  forecasted,  including  investigation  of  freight  rates,  to  be 
expended  upon  written  approval  of  the  Governor  and  the  Council  of  State." 

On  the  face  of  these  two  statutes  there  is  an  apparent  conflict  with  ref- 
erence to  special  counsel.  We  think  this  conflict  is  rather  apparent  than 
real.  It  is  evident  that  the  appropriation  was  made  for  those  purposes 
which  required  an  investigation  of  facts  before  the  appropriation  should  be 
available.  The  General  Assembly,  then,  required  this  investigation  to  be 
made  by  the  Governor  and  the  Council  of  State  before  the  appropriation 
should  be  available.  Chapter  207,  however,  is  dealing  especially  with  the 
employment  of  special  counsel  in  the  particular  instances  therein  set  out. 
It  confers  the  power  to  employ  the  special  counsel  upon  the  Governor  only. 
A  case  might  be  imagined  in  which  the  Governor  after  the  exercise  of  this 
authority  in  the  employment  of  special  counsel,  might  be  met  by  a  condition 
which  would  totally  abrogate  the  authority  if  in  the  particular  instance  it 
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was  necessary  to  obtain  the  written  approval  of  the  Council  of  State  before 
the  attorneys  so  employed  could  be  compensated.  In  other  words,  the 
Governor  is  given  authority  not  only  to  employ  but  to  fix  the  compensation 
of  these  attorneys.  He  does  so.  If  he  is  required  to  resort  to  the  Council 
of  State  before  it  is  pai'd,  it  is  possible  that  a  majority  of  the  Council  of 
State  should  refuse  to  approve  the  Governor's  action  and  consequently,  the 
attorneys  could  not  be  compensated  for  work  and  labor  done  and  expenses 
incurred  by  them  under  the  statutory  authority  of  the  Governor  to  employ 
and  fix  their  compensation.  Chapter  207  authorizes  this  employment  in  any 
case,  civil  or  criminal,  in  any  court,  authorizes  specifically  the  Governor  to 
employ  them.  In  that  chapter,  then,  the  Legislature  was  dealing  with  a 
special  condition.  In  the  appropriation  act  it  was  dealing  with  general 
provisions  and  specifically  leaving  to  the  Governor  and  the  Council  of  State 
the  determination  as  to  whether  a  contingency  or  emergency  exists  which 
would  render  available  such  appropriation. 

These  two  acts  are  in  pari  materia  and  so  must  be  construed  together  with 
conflicts  reconciled  if  possible  and  in  such  way,  if  possible,  that  both  acts 
may  be  effective.  This  being  true,  we  think  that  the  Governor's  direction 
to  the  Auditor  to  draw  his  warrant  upon  the  Treasurer  for  such  compen- 
sation as  he  may  fix  for  these  attorneys'  services  is  amply  sufficient  to 
justify  the  Auditor  in  issuing  his  warrant  upon  such  direction  and  to  justify 
the  Treasurer  in  paying  such  warrant  also  upon  such  direction.  The  con- 
clusion of  Section  3  of  Chapter  207  gives  additional  force  to  this  view. 
Under  certain  conditions  the  Governor  is  given  authority  to  employ  counsel 
to  appear  for  various  institutions  of  the  State  and  he  may  not  only  direct 
the  Auditor  to  draw  his  warrant  upon  the  Treasurer  for  their  compensation 
but  may  also  direct  that  compensation  be  paid  out  of  appropriations  to  the 
particular  institution  or  out  of  the  Contingent  Fund.  The  part  of  the 
appropriation  act  quoted  above  has  many  instances  upon  which  it  would  be 
operative  without  construing  it  so  as  to  restrict  the  specific  authority  given 
him  in  Chapter  207,  particularly  when  it  is  possible  that  that  authority 
might  be  wholly  nullified  if  otherwise  construed. 


Experiment  Station — Printing 

January  22,  1926. 
In  re  Printing,  Experiment  Station 

I  have  your  letter  of  January  21st  on  this  subject,  enclosing  copy  of  letter 
from  Mr.  Jeter  to  Governor  McLean.  It  appears  from  this  statement  that 
the  Experiment  Station  does  not  really  operate  on  a  special  fund  provided 
by  the  State  and  that  there  is  no  fund  out  of  which  printing  for  it  may  be  paid 
for  except  from  the  general  appropriation  for  public  printing.  The  situation 
is  different  from  that  presented  to  me  and  upon  which  I  based  my  letter 
of  December  17,  1925. 

Upon  the  additional  facts  presented,  I  am  of  opinion  that  the  printing 
should  be  paid  for  out  of  the  general  appropriation. 
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Appropriation — Permanent    Improvement 

February  10,  1926. 

I  have  your  letter  of  February  9th  in  re:  Permanent  Improvement  Appro- 
priation, Caswell  Training  School.  You  will  recall  that  section  2  of  Chap- 
ter 215,  Public  Laws  of  1925,  is  explicit  in  providing  that  such  appropriation 
shall  be  spent  as  therein  specified  "and  for  no  other  purpose."  Chapter  230, 
Public  Laws  of  1925,  instead  of  negativing  the  intent  thus  expressed,  sup- 
ports it. 

Sections  3  and  4  of  that  act  direct  that  all  appropriations  "shall  be  ex- 
pended in  strict  accordance  with  the  budget  of  each  institution,  and  the 
appropriation  made  by  the  General  Assembly  for  such  purposes."  No  power 
exists  anywhere  to  change  these  requirements  of  the  law. 

I  am,  therefore,  of  the  opinion  that  the  two  specific  sums  of  $5,000  each 
must  be  expended,  if  at  all,  as  specified  in  section  2  of  Chapter  215,  and  that 
the  remaining  $59,000  must  be  used  "to  complete  the  water  system  and  the 
balance  shall  be  used  for  the  completion  and  repair  of  the  present  buildings 
and  for  no  other  purposes."  I  think  that  the  work  on  the  fence  would  prop- 
erly be  repair  and  completion  thereof,  and  that  the  sum  suggested  could 
be  spent  for  that  purpose.  I  am  of  opinion  that  no  part  of  the  appropria- 
tion can  be  spent  for  the  proposed  new  recreation  building.  The  water  im- 
provement is  covered  by  the  specific  terms  of  the  section.  As  I  have  here- 
tofore advised,  paying  for  the  buildings  in  process  of  construction  at  the 
time  of  the  passage  of  the  act  would  come  within  its  terms. 


State    Contracts — Liquidated    Damages 

March  19,  1926. 

I  have  your  letter  of  March  17th,  accompanied  by  request  from  the  Direc- 
tor of  the  Budget  for  an  opinion  as  to  the  significance  of  the  provision  for 
liquidated  damages  in  the  contract  for  erection  of  the  Automobile  Building 
at  the  corner  of  Salisbury  and  Morgan  streets. 

Parties  to  a  contract  may  provide  in  the  contract  for  liquidated  damages 
for  its  breach.  They  may  not  provide  for  the  payment  of  the  same  as  a 
penalty  for  breach  of  failure  to  perform  the  contract.  The  fact  that  the 
amount  to  be  paid  is  called  liquidated  damages  in  the  contract  is  not  de- 
terminative of  the  question  as  to  whether  it  is  such  or  a  penalty.  Upon  a 
contest  on  the  subject,  the  Court  will  determine  whether  the  provision  is 
really  for  liquidated  damages  or  a  penalty. 

Usually  each  case  is  determined  upon  its  own  peculiar  facts  and  cir- 
cumstances. However,  certain  rules  have  been  established  which  aid  in  de- 
termining the  real  meaning  of  the  provision  in  question.  Generally  speak- 
ing, the  effort  is  to  ascertain  the  real  intention  of  the  parties.  If  that  in- 
tent was  to  liquidate  the  damages  at  the  inception  of  the  contract  and  the 
other  facts  and  circumstances  permit,  the  Court  will  uphold  such  a  pro- 
vision. If  it  appears  that  the  intent  was  to  provide  for  a  penalty,  the  pro- 
vision would  be  disregarded. 

Where  the  damages  resulting  from  a  breach  would  be  uncertain  and 
incapable  or  difficult  of  being  estimated  by  any  definite  standard,  a  provision 
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of  this  character  will  generally  he  construed  to  be  for  liquidated  damages 
if  reasonable  in  amount.  If  the  damages  would  be  either  much  greater  or 
much  less  than  the  sum  named  in  the  contract,  the  provision  would  be  con- 
strued to  be  a  penalty.  If  the  damages  arising  from  a  breach  can  be  easily 
determined  or  measured  by  a  fixed  standard,  the  sum  fixed,  if  materially 
varient  from  the  actual  damages,  will  usually  be  regarded  as  a  penalty. 
Purely  consequential  losses,  not  recoverable  under  the  general  rules  on  the 
subject  of  damages,  when  not  more  than  a  reasonable  compensation  there- 
for,  may   usually  be   sustained    under   a   provision    for   liquidated    damages. 

These  are  some  of  the  general  rules  on  the  subject  which  must  be  kept 
in  mind.  The  weight  of  authority  is  to  the  effect  that  a  clause  of  this 
kind  in  building  contracts  will  be  construed  to  be  for  liquidated  damages 
rather  than  for  a  penalty.  This  is  principally  because  of  the  uncertainty 
in  calculating  the  damages  which  might  be  claimed.  However,  if  upon  a 
consideration  of  the  contract  and  the  intention  and  circumstances  of  the 
parties,  it  appears  that  the  agreement  was  really  intended  or  should  be 
construed  to  be  for  a  penalty,  the  Courts  will  so  hold  in  passing  on  build- 
ing contracts.     17  C.  J.  960. 

In  Wheedon  v.  American  Bonding  and  Ti'ust  Co..  128  N.  C,  69,  the  con- 
tract provided  for  the  payment  of  liquidated  damages  at  the  rate  of  $10  per 
day  for  each  day  that  the  work  remained  unfinished  after  the  date  specified 
for  its  completion.  The  contract  price  was  $1,600.  The  fair  rental  value  of 
the  house  after  completion  would  have  been  $30  per  month.  The  Court  held 
that  the  $10  per  day  provided  for  as  liquidated  damages  was  so  greatly  in 
excess  of  the  loss  actually  suffered  that  the  provision  was  really  a  penalty. 

In  West  V.  Laughinghouse,  174  N.  C,  214,  the  contract  provided  for  liqui- 
dated damages  at  the  rate  of  $25  per  day.  The  referee  held  that  this  was  in 
the  nature  of  a  penalty,  and  therefore,  disallowed  it.  He  awarded  damages 
on  the  basis  of  interest  on  the  value  of  the  building  as  contemplated  and 
provided  for  in  the  contract.  The  Court  says  that  this  was  "favoring  the 
defendant,"  but  approved  the  action  of  the  referee. 

You  will  thus  see  that  the  validity  of  the  provision  for  $50  per  day  as 
liquidated  damages  depends  upon  the  facts  and  circumstances  of  this  par- 
ticular case.  Unquestionably  the  State  is  entitled  to  such  damages  as  it  has 
sustained  by  reason  of  the  failure  of  the  contractor  to  complete  the  build- 
ing on  time.  If  the  $50  per  day  is  approximately  what  the  damages  would 
be,  then  the  provision  is  sustainable.  In  determining  that,  we  should  take 
into  consideration  what  the  rental  of  such  a  building  would  reasonably  be, 
any  consequential  loss  which  the  State  may  have  sustained  by  not  being 
able  to  occupy  it  on  time,  the  contract  price,  and  any  other  pertinent  facts 
and  circumstances.  I  can  advise  you  more  definitely  if  you  will  give  me  full 
information  along  these  lines.  This  can  probably  be  done  better  in  a  con- 
ference with  you  on  the  subject. 

From  my  general  knowledge  of  the  situation,  I  am  of  opinion  tlTat  the 
State  should  not  without  very  full  consideration  suri'ender  its  claim  for 
liquidated  damages  under  the  provisions  of  the  contract.  The  Stafe  will 
certainly  have  a  claim  against  the  contractor  for  failure  to  complete  the 
building  on  time.  The  only  question  is  as  to  whether  that  claim  should  be 
based  upon  the  provision  of  liquidated  damages  or  upon  proof  outside  the 
provision  as  to  the  damages  actually  sustained. 
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I  am  of  opinion  that  any  changes  made  in  the  building  under  the  direction 
of  the  architect  as  permitted  by  the  contract  would  have  an  effect  upon  the 
time  within  which  he  is  required  to  complete  the  work. 


Director  of  Px'blic  Trusts — Conteact 

March  23,  1926. 

I  have  your  letter  of  the  17th,  asking  for  opinion  as  to  inclusiveness  of 
I.  C.  S.  4388  and  4390,  making  it  unlawful  for  directors  of  public  trusts  to 
contract  for  their  own  benefit. 

It  is  unlawful  under  these  statutes  for  such  a  director  to  sell  supplies  to, 
or  to  make  any  kind  of  contract  with,  an  institution  of  which  he  is  a  direc- 
tor. His  violation  of  the  statute  would  not  depend  upon  his  not  taking  any 
active  part  for  the  institution  or  board  in  making  the  contract.  It  would 
not  depend  upon  its  being  a  profitable  contract  for  him.  The  offense  de- 
nounced by  the  statute  is  making  the  contract  with  an  institution  of  which 
he  is  a  director  or  trustee. 

The  offense  would  be  committed  if  the  contract  is  made  between  such 
board  or  institution  on  the  one  part  and  the  partnership  of  which  the 
trustee  or  director  is  a  member,  on  the  other  part.  The  same  is  true  if  the 
contract  is  between  such  board  or  institution  and  a  corporation  of  which 
a  trustee  or  director  is  an  ofllcer  or  director. 

This  was  decided  in  State  v.  Williams,  153  N.  C,  595. 

No  case  has  gone  to  the  Supreme  Court  involving  a  contract  where  the 
director  or  trustee  of  an  institution  was  simply  a  stockholder  of  the  cor- 
poration with  which  the  contract  was  made.  In  State  v.  Williams  the  court 
specifically  refused  to  pass  on  that  phase  of  the  question  since  it  was  not 
necessarily  before  it.  But  in  Bank  v.  Oil  M,ills.  150  N.  C,  683,  our  Supreme 
Court  held  that  a  stockholder  was  such  an  interested  party  that  he  could 
not  serve  as  a  juror  in  a  case  wherein  the  corporation  in  which  he  held 
stock  was  a  party.  Following  the  reasoning  of  that  case,  it  would  seem 
that  the  Supreme  Court  would  probably  say  that  a  stockholder  was  so  in- 
terested in  a  contract  between  his  corporation  and  the  board  as  to  come 
within  the  terms  of  these  statutes. 

The  statutes  are  very  broad  and  it  will  certainly  be  the  part  of  wisdom 
for  boards  of  directors  and  boards  of  trustees  of  State  institutions  not  to 
make  contracts  with  corporations  of  which  any  of  their  members  are  stock- 
holders. 


Caswell    Training    School — Transportation — Clothing 

■     March    31,    1925. 

I  have  your  letter  of  March  27th  in  re:  Clothing  and  conveyances  of  chil- 
dren at  Caswell  Training  School. 

C.  S.  5903  provides  that  if  the  parents  of  a  child  between  the  ages  of  six 
and  twenty-one  years  of  age  are  wholly  unable  to  bear  the  expense  of  cloth- 
ing and  transportation,  it  shall  be  the  duty  of  the  county  from  which  the 
child  is  sent  to  bear  such  cost  "in  the  manner  provided   for  adults  in  the 
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other  section  of  this  article."  C.  S.  5902  provides  that  if  the  parents  or  cus- 
todian of  the  applicant  are  unable  to  bear  the  transportation  cost  of  adults 
admitted,  the  clerk  shall  cause  them  to  be  conveyed  in  the  same  manner  as 
provided  by  law  for  the  transfer  of  patients  to  insane  hospitals.  C.  S. 
6202,  provides  that  the  cost  of  such  conveyance  of  insane  persons  shall  be 
borne  by  the  county  of  their  settlement  and  paid  by  the  treasurer  of  such 
county  upon  the  order  of  its  board  of  commissioners.  These  sections  thus 
fix  the  responsibility  of  the  county  for  transportation  of  inmates  of  Caswell 
Training  School  to  and  from  that  institution. 

C.  S.  5901,  provides  that  if  the  parents  or  custodian  of  the  applicant  for 
admission  to  Caswell  Training  School  shall  be  unable  to  furnish  clothing, 
the  clerk  of  the  superior  court  of  the  county  shall  procure  clothing  at  a  cost 
not  to  exceed  $20  and  that  this  shall  be  paid  for  out  of  the  county  treasury 
by  the  board  of  county  commissioners  upon  the  certificate  of  said  clerk.  It 
will  thus  be  seen  that  from  a  consideration  of  all  of  these  sections,  having 
reference  to  your  inquiry,  that  the  county  of  the  child's  settlement  is  re- 
quired to  furnish  the  necessary  clothing  for  the  inmate  when  he  is  b^ing 
conveyed  to  the  institution  at  a  cost  not  to  exceed  $20. 

It  is  my  opinion  that  there  is  no  authority  for  requiring  the  county  fo 
furnish  clothing  other  than  that  as  hereinabove  set  out. 


Appropriation  Act — Excess 

May  19,  1926. 

Section  5  of  the  Appropriation  Act  of  1925,  Chapter  275,  Public  Laws,  is 
as  follows: 

That  if  the  revenue  of  the  State  of  North  Carolina  collected 
for  the  fiscal  years  ending  June  30,  1926,  and  June  30,  1927, 
respectively,  are  in  excess  of  the  appropriations  made  by  the 
General  Assembly  of  1925,  then  in  that  event  the  Governor 
and  Council  of  State  are  hereby  authorized  to  divide  such  ex- 
cess equally  betwen  the  State  equalizing  fund  and  the  pension 
fund  for  Confederate  Soldiers. 

(1)  It  is  observable  that  this  section  does  not  amount  to  a  command;  it 
simply  confers  a  discretion  upon  the  Governor  and  Council  of  State  to  be 
exercised  by  them  under  any  condition  that  may  appeal  to  that  discretion. 

(2)  It  is  plain  also  that  the  sum  to  be  distributed  at  the  proper  time 
is  the  difference  between  collections  for  the  fiscal  years  and  the  total  sum 
of  appropriations  made  by  the  General  Assembly.  If  the  collections  exceed 
this  total  sum,  then  the  excess  is  to  be  equallj"^  divided  betwen  the  State 
equalizing  fund  and  the  pension  fund  for  Confederate  Soldiers.  The  Gen- 
eral Assembly  of  1925  dealt  with  all  institutions  and  departments  in  the 
appropriation  bill  and  appropria,ted  money  specifically  for  the  support  and 
m.aintenance  of  each  one  of  them.  So  the  appropriation  must  be  provided 
in  full  as  written  by  the  Legislature  before  the  excess  of  collections  can  be 
determined. 

(3)  This  section  of  the  appropriation  act  is  to  be  construed  in  connection 
with  section  19   of  the  executive  budget  act.     That  section  postpones  the 
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reversion  of  all  unexpended  appropriations  to  the  State  Treasury  only  at 
the  end  of  the  biennial  fiscal  period.  The  effect  of  this  provision  is  to  render 
available  all  specific  appropriations  to  the  institutions  and  departments  of 
the  State  throughout  the  biennial  period.  Consequently,  there  is  no  way 
to  determine  what  the  excess  of  collections  is  over  appropriations  until  the 
end  of  the  biennium.  It  may  well  be  that  there  could  be  this  excess  at  the 
end  of  the  first  fiscal  year,  whereas,  there  could  be  a  deficiency  at  the  end 
of  the  next  fiscal  year.  To  distribute  the  excess,  then,  at  the  end  of  the  first 
fiscal  year  would  be  to  penalize  the  particular  institutions  or  departments 
at  the  end  of  the  second  fiscal  year. 


State    Institutions — Treasurers 

June   18,   1926. 
In  reply  to  yours  of  June  16th.     You  state  in  your  letter: 

Many  of  the  institutions  have  treasurers  other  than  the  State 
Treasurer  as  ex  officio,  and  the  board  of  an  institution  or  the 
treasurer  himself,  and  who  is  also  a  member  of  the  board,  se- 
lect a  bank  as  a  depository.  May  such  board  of  directors  or 
trustees,  or  the  treasurer  of  an  institution,  select  a  bank  as  a 
depository  when  such  bank  has  officers  or  stockjiolders  who  are 
members  of  the  institutional  board? 

It  is  very  clear  that  this  should  not  be  done  when  a  member  of  the  board 
or  the  treasurer  himself  is  an  officer  of  the  bank.  This,  of  course,  includes 
directorships.  It  is  not  so  clear  that  an  offense  would  be  committed  under 
section  4308  C.  S.,  if  the  treasurer  or  member  of  the  board  was  a  simple 
stockholder. 

The  only  case  in  the  State  of  North  Carolina  which  deals  with  this  par- 
ticular question  is  State  v.  Williams,  153  N.  C,  595.  That  case  determines 
that  an  offense  would  be  committed  against  the  act  if  the  member  of  the 
board  was  an  officer  in  the  corporation  dealt  with  by  the  board,  but  it  also 
expressly  disclaims  to  hold  that  being  a  stockholder  would  prevent  (iealings 
with  the  bank  or  corporation,  so  this  particular  question  is  as  yet  unde- 
termined. 

It  is  always  well,  howe^^er,  as  a  practical  matter  for  this  kind  of  dealing 
by  boards  of  institutions  to  be  above  suspicion.  We  advise,  therefore,  that 
in  all  instances,  whether  a  stockholder  or  an  officer,  that  deposits  should  be 
made  in  an  independent  bank. 


Ballots — Printing — Cost 

June  23,  1926. 

I  have  your  letter  of  June  22d.  You  state  that  claims  had  been  presented 
by  Yancey  County  for  one-third  cost  of  printing  ballots  in  the  recent  pri- 
mary under  the  provisions  of  section  28,  Chapter  37,  Public  Laws  of  1924. 
You  ask  if  payment  should  be  made  out  of  the  appropriation  to  the  State 
Board  of  Elections  or  out  of  the  appropriation  for  public  printing. 
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I  am  of  opinion  that  under  the  provisions  of  Chapter  134,  Public  Laws 
of  1925,  as  amended  by  Chapter  247,  Public  Laws  of  1925,  payment  should  be 
made  out  of  the  appropriation  for  public  printing. 


State  Employees — Uniforms 

July  16,   1926. 

Uniforms  for  watchmen  and  janitors  under  Board  of  Public  Buildings 

and  Grounds 

In  reply  to  yours  of  July  12th.  The  Attorney  General  has  heretofore  ruled 
in  a  letter  dated  May  27th  that  uniforms  twice  a  year  for  watchmen  and 
janitors  for  the  State  are  a  legal  liability  of  the  State.  The  appropriation 
in  the  appropriation  act  of  1925  to  the  Board  of  Public  Buildings  and  Grounds 
is  $70,000.  The  cost  of  these  uniforms  having  been  held  by  the  Attorney 
General  a  legal  liability  of  the  State,  we  see  no  reason  why  that  cost  should 
not  be  taken  out  of  the  appropriation  for  the  Board  as  stated.  The  quesfion 
of  the  inadequacy  of  the  appropriation  for  all  purposes  for  which  it  was 
made  cannot  be  raised  until  it  is  about  to  be  exhausted.  I  know  no  other 
way  by  which  this  question  can  be  settled  otherwise  than  as  suggested 
herein. 


OPINIONS  TO  PARDON  COMMISSIONER 


Pardon — ^Conditional — Revocation 

May  29,  1925. 

You  propound  this  question  to  the  Attorney  General:  Does  the  Governor 
of  North  Carolina  have  the  authority  under  the  law  to  revoke  a  conditional 
parole  granted  by  him  or  his  predecessors  after  a  period  of  time  in  which 
the  sentence  would  have  expired  had  not  the  prisoner  been  paroled? 

You  will  pardon  us  for  calling  your  attention  to  the  fact  that  the  Consti- 
tution of  North  Carolina  does  not  recognize  what  is  ordinarily  understood 
as  a  parole.  It  does  provide  for  reprieves,  commutations,  and  pardons,  ab- 
solute or  conditional.  With  this  modification  (which  may  appear  to  you 
hypercritical),  we  answer  your  question,  "Yes,"  under  the  authority  of  State 
V.  Yates,  183  N.  C,  754. 


Capital  Convict — Insanity 

June  11,  1925. 

It  seems  that  the  Governor,  upon  suggestion  that  Cheatham  Evans,  a 
capital  convict  now  awaiting  execution  in  the  Penitentiary,  has  become  in- 
sane, appointed  a  commission  of  experts  to  determine  the  question  of  his 
present  insanity,  and  that  they  have  reported  that  he  is  now  insane.  Upon 
this,  you  inquire:  Has  the  Governor  authority  to  transfer  Cheatham  Evans 
to  the  Department  for  Dangerous  Insane  of  the  State  Hospital  at  Goldsboro 
(Evans  being  a  colored  man);  or  has  he  authority  to  transfer  him  to  some 
other  section  of  the  State  Penitentiary  in  the  Central  Hospital? 

Nearly  all  the  other  states  have  statutes  which  provide  procedure  for  de- 
termining the  sanity  of  capital  convicts  after  judgment  and  before  execution. 
In  North  Carolina,  however,  we  have  no  such  machinery.  The  only  section 
that  may  possibly  deal  with  such  condition  is  C.  S.  Section  6238,  regu- 
lating the  disposition  of  convicts  becoming  insane  after  having  been  com- 
mitted to  the  State's  Prison.  We  think  that  this  section  does  not  fit  the 
condition  arising  in  the  instant  case.  The  power  to  reprieve  such  convict 
is,  however,  imposed  upon  the  Governor  of  the  State  by  the  Constitution 
itself.  As  incident  to  this  power  of  reprieving,  we  think  the  Governor  may 
include  in  his  reprieve  for  a  certain  specified  period  to  be  determined  by 
him  the  order  that  the  capital  convict,  Evans,  be  transferred  from  the  death 
chamber  to  some  other  section  of  the  State's  Prison  at  Raleigh  in  order 
that  Evans  might  be  safely  kept  and  be  subjected  to  observation  and  treat- 
ment during  the  period  of  the  reprieve. 

At  common  law,  as  you  no  doubt  know,  a  capital  convict  could  not  be  ex- 
ecuted if  it  is  determined  that  he  has  become  insane  since  the  period  of 
his  conviction  and  the  judgment  thereupon,  and  the  time  fixed  for  his  exe- 
cution.    Blackstone,  Book  4,  p.  395;  1  Hale,  P.  C,  34,  35;   1  Chitty  Crim.  L., 
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760.  If  action  should  be  taken  under  Section  6238  of  tlie  Consolidated 
Statutes  to  transfer  Cheatham  Evans  to  the  Hospital  for  Dangerous  Insane 
at  Goldshoro,  the  proceedings  by  the  terms  of  the  section  are  to  be  such  as 
are  taken  in  the  case  of  other  alleged  insane  residents  of  the  State.  We 
advise,  therefore,  that  the  Governor  act  upon  his  constitutional  power  in  the 
manner  above  suggested. 


Convicts — County — Commutation 

July  17,  1925. 

It  seems  that  the  Highway  Commission  of  Hertford  County  in'  the  exer- 
cise of  supposed  authority  contained  in  Section  3678  of  the  Consolidated 
Statutes  ordered  the  discharge  of  a  prisoner  convicted  in  Hertford  County 
and  sentenced  to  the  roads  of  that  county  for  eighteen  months,  after  that 
prisoner  had  completed  a  service  of  ten  months  and  twenty-two  days.  The 
latter  service,  of  course,  is  more  than  fifty  per  cent  of  the  term  of  eighteen 
months.     Section  3678  contains  this  rather  remarkable  provision: 

The  county  road  commission  is  also  authorized  in  their  care 
and  work  of  convicts  to  divide  the  prisoners  into  classes  or 
groups  according  to  the  character  of  the  prisoner,  and  work  any 
and  all  such  prisoners  as  they  deem  best  without  guards  and 
without  stripes.  Prisoners  worked  in  this  manner  without 
guards  and  stripes  shall  be  known  as  honor  prisoners  and  shall 
be  entitled  to  receive  a  reduction  of  at  least  twenty-five  per  cent 
and  not  more  than  fifty  per  cent  of  the  time  they  are  sentenced 
for  satisfactory  work  and  good  behavior. 

This  act  is  of  exceedingly  doubtful  constitutionality  on  the  ground  that  it 
impairs  the  constitutional  prerogatives  of  the  Governor.  This,  however, 
may  be  put  one  side,  for  the  particular  statute  quoted  above  is  not  applic- 
able to  Hertford  County.  Chapter  347  of  the  Public-Local  Laws  of  1921, 
is  the  special  law  applicable  to  that  county.  Section  10  of  this  act  provides 
a  different  rule  for  the  commutation  of  the  sentence  of  prisoners  worked 
upon  the  roads  of  Hertford  County  from  that  provided  in  Section  3678.  It 
is  stated  thus  in  Section  10: 

The  commutation  now  allowed  by  law  for  good  behavior  of 
prisoners  in  the  State's  Prison  shall  apply  to  prisoners  worked 
on  the  roads  of  said  county. 

The  commutation  allowed  prisoners  in  the  State's  Prison  is  defined  in 
C  S.  Section  7725.  We  think  it  clear  that  the  board  of  road  commissioners 
of  Hertford  County  can  allow  the  commutation  provided  in  the  latter  sec- 
tion to  the  prisoners  worked  upon  these  roads,  but  they  cannot  apply  the  rule 
attempted  to  be  set  up  in  C.  S.  Section  3678. 

We  are  sending  copy  of  this  letter  to  Honorable  Lloyd  J.  Lawrence,  Mur- 
freesboro,  N.  C. 
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Convict — Escape — Arrest 

October  6,  1925. 

You  state  that  Charles  Johnson  was  convicted  in  1921  of  murder  in  the 
second  degree  and  sentenced  to  serve  not  less  than  five  years  nor  more  than 
eight  years  in  the  State  Prison.  He  later  escaped  and  is  noMr  a  fugitive  from 
justice.  You  have  reliable  information  that  his  Vfhereabouts  is  well  known 
to  the  sheriff  of  Wilkes  County  but  that  this  officer  has  absolutely  refused 
to  arrest  the  prisoner.  You  ask  us  to  rule  as  to  whether  or  not  the  Gover- 
nor has  any  legal  authority  to  declare  such  escaped  felon  an  outlaw,  thus 
making  it  possible  for  officers  other  than  Wilkes  County  authorities  to  take 
the  fugitive.  We  think  he  has  not  such  authority.  We  call  your  attention, 
however,  to  this  provision  of  subsection  2  of  section  7707,  Chapter  163, 
Public  Laws  of  1925: 

Any  citizen  of  North  Carolina  shall  have  authority  without 
warrant  to  apprehend  any  convict  who  may  escape  before  the 
expiration  of  the  term  of  his  imprisonment  and  to  retain  him 
in  custody  and  redeliver  him  to  the   State  Prison   Department. 

In  the  same  section  the  board  of  directors  of  the  State  Prison  may  pro- 
vide for  offering  a  reward  and  pay  the  reward  and  expense  of  recapture  to  any 
person  making  the  same.  Of  course,  if  the  Governor  chooses,  he  may  sup- 
plement this  State  Prison  reward  with  another  reward  conditioned  upon  de- 
livery of  the  prisoner  to  the  State  Prison. 


Dangerous    Insane — Commitment — Discharge 

February  16,  1926. 

In  the  matter  of  Raymond  Leach 

Leach  appeared  before  the  May  Term,  1924,  of  the  Superior  Court  of 
Rowan  County  to  answer  a  charge  of  statutory  burning.  When  the  cause 
came  on  for  hearing,  the  following  proceedings  were  had: 

This  cause  coming  on  for  trial,  before  the  jury  was  empaneled 
it  was  made  known  to  the  court  that  the  defendant  was  insane 
and  unable  to  plead  to  the  bill  of  indictment  for  the  reason  that 
he  did  not  have  sufficient  mental  capacity;  thereupon  the  Court 
requested  R.  Lee  Wright,  Esq.,  a  member  of  the  Rowan  bar,  to 
act  as  the  friend  of  the  Court  and  of  the  defendant,  and  the  jury 
was  duly  empaneled  and  the  following  issues  submitted  to  the 
jury: 

(1)  At  the  time  of  the  alleged  burning  did  the  defendant 
have  sufficient  mental  capacity  to  commit  the  crime  alleged  in 
the  bill  of  indictment? 

(2)  Has  the  defendant  now  at  the  time  of  this  trial  suffi- 
cient mental  capacity  to  plead  to  the  bill  of  indictment? 

The  Court  instructed  the  jury  if  they  answered  the  first  issue 
"No"  that  they  need  not  answer  the  second  issue,  but  that  if 
they  answered  the  first  issue  "Yes,"  they  should  answer  the 
second  issue.     The  jury  answered  the  first  issue  "No." 
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Upon  the  coming  in  of  the  issues  it  is  ordered  and  adjudged 
that  the  defendant  having  been  found  by  the  jury  to  be  insane 
at  the  time  of  the  alleged  committing  of  the  crime  set  out  in 
the  bill  the  court  so  adjudges  the  defendant  to  be  insane  at  the 
time  of  the  alleged  crime. 

It  is  therefore  ordered  and  adjudged  that  the  defendant  be 
confined  in  the  hospital  for  the  dangerous  insane,  there  to  re- 
main until  discharged  according  to  law. 

It  is  further  ordered  and  adjudged  that  a  copy  of  the  evi- 
dence taken  in  the  trial  be  attached  to  a  copy  of  this  order 
and  delivered  to  the  proper  authorities  in  charge  of  the  hospital 
for  the  dangerous  insane. 

W.  F.  Harding,  Jiulge  Presiding. 

It  is  manifest  from  this  that  the  defendant  was  acquitted  of  crime  be- 
cause at  the  time  of  the  alleged  burning  he  did  not  have  sufficient  mental 
capacity  to  understand  the  nature  and  character  of  the  act  committed  by 
him.  At  the  present  time  there  is  evidence  that  he  has  recovered  his  sanity. 
The  question  is  thereupon  propounded  to  this  office  as  to  how  he  is  to  be 
discharged  from  custody,  having  been  fully  restored. 

The  third  volume  of  the  Consolidated  Statutes,  section  6239,  deals  directly 
with  this  question  in  the  following  language: 

No  person  acquitted  of  a  crime  of  less  degree  than  a  capital 
felony  on  the  ground  of  insanity  and  committed  to  the  hospital 
for  the  dangerous  insane  shall  be  discharged  therefrom  except 
upon  an  order  from  the  Governor.  .  .  .  Provided,  that  nothing 
in  this  section  shall  be  construed  to  prevent  such  person  so 
confined  in  such  hospital  from  applying  to  any  judge  having 
jurisdiction  for  a  writ  of  habeas  corpus. 

In  order,  however,  that  the  jurisdiction  of  the  judge  to  whom  application 
has  been  made  upon  a  writ  of  habeas  corpus  can  be  exercised  in  the  par- 
ticular case,  it  is  necessary  that  the  superintendents  of  the  several  State 
hospitals  shall  have  examined  the  applicant  and  found  him  to  be  sane  and 
shall  certify  that  his  detention  is  not  longer  necessary  for  his  own  safety 
or  the  safety  of  the  public.  It  was  in  consequence  of  this  ruling  of  the 
Court  in  State  v.  Boyette,  136  N.  C,  415,  that  this  particular  section  was  pro- 
vided in  this  way.  "We  interpret  the  statute  as  giving  the  Governor  au- 
thority to  investigate  the  condition  of  the  prisoner  with  reference  to  his 
safety  and  to  order  his  discharge  if  the  Governor  is  satisfied  that  the  ap- 
plicant is  sane,  and  that  his  detention  is  no  longer  necessary  for  Eis  own 
safety  or  the  safety  of  the  public. 

Under  circumstances  of  this  kind  it  would  not,  therefore,  be  necessary 
for  the  prisoner  to  apply  for  a  writ  of  habeas  corpus.  We  do  not  think, 
however,  that  this  authority  of  the  Governor  in  the  statute  if  his  decision 
is  adverse  to  the  prisoner  extends  so  far  as  to  deprive  the  prisoner  of  his 
right  to  apply  to  the  courts  for  a  writ  of  habeas  corpus  to  determine  his 
present  sanity  under  the  rules  set  out  in  the  proviso  to  section  6239.  The 
reasoning  in  State  v.  Boyd  would  certainly  render  this  provision  of  the 
statute  giving  the  Governor  arbitrary  power  unconstitutional.  Indeed,  there 
are  cases  cited  in  Boyd's  case  which  deal  directly  with  this  particular  point. 
No  man's  liberty  can  be  subjected  to  the  exercise  of  the  discretion  of  any 
particular  person  or  official. 
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Interpreted  in  this  way,  then,  we  think  the  Governor  has  authority  to 
investigate  the  condition  of  Leach  at  the  present  time,  and  if  he  determines 
that  he  is  sane  and  that  his  detention  is  no  longer  necessary  for  the  safety  of 
the  public,  he  may  instruct  the  superintendent  of  the  hospital  to  discharge 
the  prisoner.  This  statutory  burning  seems  to  come  within  the  definition 
of  crimes  which  refer  the  commitment  of  a  person  acquitted  of  a  crime  to 
the  hospital  for  dangerous  insane  when  so  acquitted  on  account  of  insanity 
at  the  time  of  the  act.     State  v.  Graige,  176  N.  C,  740. 


State  Coxvict — Temporary  Parole 

May  21,   1926. 

In  your  letter  of  May  20th  you  propound  two  questions  to  this  office  which 
will  be  taken  up  seriatim,  with  the  answers  attached: 

(1)  Has  the  Governor  the  authority  to  commute  the  sentence  of  John 
Jones,  sentenced  for  thirty  years  in  the  State's  Prison,  to  a  minimum  of  five 
years  and  a  maximum  of  ten  years,  with  such  conditions  as  the  Governor 
may  see  fit  to  impose? 

Ansicer.  Section  6  of  Article  3  of  the  Constitution,  so  far  as  material  to 
this  discussion,  is  as  follows: 

The  Governor  shall  have  power  to  grant  reprieves,  commuta- 
tions and  pardons  after  conviction,  for  all  offenses  (except  in 
cases  of  impeachment)  upon  such  conditions  as  he  may  think 
proper. 

The  Constitution  of  North  Carolina  in  the  particular  under  discussion  was 
transcribed  from  the  Ohio  Constitution.  Each  one  of  the  terms  used  in 
this  constitutional  provision,  "reprieves,  commutations  and  pardons"  has 
its  distinct  definition.  A  reprieve  is  the  withdrawing  of  a  sentence  for  an 
interval  of  time  whereby  the  execution  is  suspended.  A  commutation  is  a 
change  of  the  punishment  to  which  a  person  has  been  condemned  to  a  less 
severe  one.  Pardon  is  an  act  of  grace  which  exempts  the  individual  on 
whom  it  is  bestowed  from  the  punishment  the  law  infiicts  for  the  crime 
he  committed.  In  each  one  of  these  instances  the  Governor  may  attach  such 
conditions  as  he  may  think  proper.  Consequently,  under  our  Constitution 
he  has  as  much  power  to  grant  a  conditional  commutation  as  he  has  to 
grant  a  conditional  pardon.  A  conditional  pardon  is  one  which  becomes 
void  when  some  specified  event  happens.  Therefore,  we  answer  "Yes"  to 
your  first  question. 

(2)  Is  it  necessary  for  a  prisoner  sent  under  guard  to  his  home  to  at- 
tend a  funeral  or  for  any  other  reason  to  be  given  a  parole  by  the  Governor 
of  the  State,  or  otherwise  stated,  is  it  sufficient  for  the  Superintendent  of  the 
State's  Prison  to  send  a  man  in  custody  in  such  cases  and  return  him  to  the 
State's  Prison  without  an  order  from  the  Governor? 

Answer.  The  term  "parole"  was  recognized  in  the  old  statute,  which  has 
been  repealed,  creating  the  advisory  board  of  parole.  It  has  been  further 
recognized  in  the  redraft  of  the  State's  Prison  act.  Chapter  163,  Public  Laws 
of  1925,  in  section  7749.  That  section  deals  with  parole  by  the  Governor 
of  convicts  in  the  State  Prison  Department  to  be  used  in   labor  upan  the 
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State  buildings  and  grounds  in  Raleigh  or  any  other  work  in  which  the 
State  may  be  engaged.  As  used  in  that  section,  it  conforms  to  the  defini- 
tion. It  is  defined  as  a  form  of  conditional  pardon  by  which  the  convict 
is  released  before  the  expiration  of  his  term,  to  remain  subject  during  the 
remainder  thereof  to  supervision  by  the  public  authority  and  to  return  to 
imprisonment  on  violation  of  the  condition  of  the  parole.  These  definftions 
are  discussed  in  a  full  and  enlightening  way  in  State  v.  Peters,  43  Ohio 
St.,  629. 

There  is,  therefore,  no  authority  anywhere  in  our  statutes  by  which  a 
prisoner  confined  in  the  State's  Prison  may  be  permitted  to  return  to  his 
home  temporarily  to  attend  a  funeral  or  for  other  compelling  personal 
reasons  except  through  the  power  of  the  Governor  to  grant  this  form  of  con- 
ditional pardon.  It  would  be  an  escape  on  the  part  of  the  State  Prison  au- 
thorities to  act  independent  of  the  exercise  of  the  Governor's  prerogative 
in  this  regard.  It  is  really  a  parole  by  the  Governor  of  the  prisoner  for  a 
short  time  in  order  that  he  may  answer  some  of  the  higher  demands  of  our 
nature  and  be  returned  when  that  is  concluded  at  once  to  the  State's  Prison, 
to  continue  the  service  of  his  sentence. 


Pardon — ^Conditional — Fugitive  frum  Justice 

June  4,  1926. 
In  re  John  Lewis 

John  Lewis  was  convicted  of  second  degree  murder  at  the  February  Term, 
1921,  Superior  Court  of  Alexander  County,  and  sentenced  to  serve  not  less 
than  seven  nor  more  than  ten  years  in  the  State's  Prison.  On  July  14,  1925, 
Honorable  A.  W.  McLean,  Governor  of  North  Carolina,  granted  a  conditional 
pardon  to  Lewis.     The  condition  of  said  pardon  was  as  follows: 

That  he  be  a  law  abiding  citizen  and  engage  in  gainful  em- 
ployment. "I  reserve  the  right  to  revoke  this  parole  at  will 
and  for  any  cause  satisfactory  to  myself." 

This  parole  or  conditional  pardon  was  accepted  by  John  Lewis  and  he 
was  discharged  from  the  State's  Prison,  subject,  however,  to  the  Governor's 
revocation  of  the  parole  at  any  time  that  he  deemed  it  best.  It  is  suggested 
in  the  file  of  papers  which  accompanied  your  letter  that  one  of  the  induce- 
ments to  the  granting  of  this  conditional  pardon  was  the  promise  of  Lewis 
to  pay  over  to  the  widow  of  the  man  whom  he  killed,  Mrs.  Powers,  the  sum 
of  $1,000.  This,  however,  is  not  made  a  condition  of  the  parole.  On  the 
contrary,  in  the  parole  itself  there  is  no  allusion  to  these  terms.  If  the 
parole  had  made  the  payment  of  the  $1,000  a  condition  precedent  to  its  ope- 
ration, why,  Lewis  would  not  have  been  discharged  until  he  had  complied 
with  it.  It  is  not  in  terms  made  a  condition  subsequent,  and  failure  to  com- 
ply with  which  the  conditional  parole  would  be  forfeited. 

The  rule  of  law  is  that  in  conditional  pardons  or  conditional  paroles  the 
conditions  to  be  operative  should  appear  on  the  face  of  the  paper.  20 
R.  C.  L.,  552,  section  34.  There  is  no  suggestion  in  the  record  as  sent  to 
our  office  that  Lewis  had  not  conformed  with  the  condition  in  regard  to  his 
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being  a  law  abiding  citizen  and  engaging  in  gainful  employment.  So  far 
as  we  know,  he  has  complied  with  this  condition  subsequent.  He,  however, 
accepted  the  parole  subject  to  the  condition  that  the  Governor  might  revoke 
it  at  will  and  for  any  cause  satisfactory  to  himself. 

On  June  2,  1926,  the  Governor  did  revoke  the  parole  and  directed  the 
warden  of  the  State's  Prison  to  have  him  arrested  and  returned  to  the  State's 
Prison  for  the  completion  of  his  term. 

In  In  re  Williams,  149  N.  C,  436,  and  in  State  v.  Yates,  183  N.  C,  753,  it 
is  said  that  the  power  of  the  Governor  to  grant  a  conditional  pardon  is 
restricted  only  by  the  fact  that  the  condition  attached  to  it  be  not  illegal, 
immoral  or  impossible  of  performance.  There  is  nothing  illegal,  immoral 
or  impossible  of  performance  in  the  condition  upon  which  this  man  accepted 
the  parole,  that  it  was  subject  to  revocation  by  the  Governor  at  any  time 
that  he  determined  that  it  should  be  revoked.  The  procedure  in  the  case 
up  to  the  revocation  of  the  pardon  is  correct. 

The  effect  of  the  revocation  is,  of  course,  to  require  the  convict,  Lewis, 
to  be  returned  to  the  State's  Prison  to  serve  out  the  remainder  of  his 
term.  It  is  expressly  declared  in  C.  S.  Section  7756  (Chapter  163,  Public 
Laws,  1925): 

If  any  person  be  reimprisoned  by  order  of  the  Governor  for  vio- 
lation of  the  conditions  of  his  parole,  the  time  which  such  per- 
son has  been  out  on  parole  shall  not  be  deducted  from  the  term 
of  imprisonment  to  which  he  was  originally  sentenced  by  the 
court,  but  the  time  of  his  imprisonment  shall  be  understood 
as  continuing  from  the  time  he  was  discharged  on  his  parole. 

This  North  Carolina  statute  meets  a  decision  of  the  South  Carolina  Su- 
preme Court  in  Croohs  v.  Sanders,  115  S.  E.  Rep.,  760.  The  State's  Prison 
statute.  Chapter  163,  Public  Laws,  1925  (section  7707,  subsection  2,  C.  S.), 
requires  the  board  of  directors  of  the  State  Prison  Department  to  provide 
for  the  recapture  of  convicts  escaped  from  the  Prison.  Lewis  is  not  amen- 
able to  arrest  in  North  Carolina,  he  having  removed  to  South  Carolina  after 
receiving  his  conditional  parole  and  is  now  in  that  state.  As  a  consequence, 
in  order  to  obtain  his  extradition  from  South  Carolina  under  section  5278, 
Revised  Statutes  (section  10,  126,  Comp.  Stat.,  1918),  the  Superintendent  of 
the  State's  Prison  must  make  an  affidavit  before  some  magistrate,  setting 
out  the  facts  going  to  show  that  Lewis  had  been  committed  to  his  Prison, 
had  been  discharged  therefrom  upon  a  conditional  parole,  that  the  con- 
ditional parole  had  been  revoked  by  the  Governor  and  duly  certified  to  his 
office,  and  that  Lewis  is  now  a  fugitive  from  justice  within  the  State  of 
South  Carolina.  When  this  affidavit  is  properly  made,  setting  out  all  the 
necessary  facts  as  stated,  then  the  further  procedure  follows  as  provided 
in  the  above  quoted  section.  It  is  not  necessary  to  conform  to  the  rules  as 
provided  in  the  Consolidated  Statutes  so  far  as  a  certificate  for  a  solicitor 
is  concerned,  but  Rule  7,  page  655,  III  C.  S.  must  be  complied  with.  The 
motive  with  which  Lewis  left  the  State  cannot,  of  course,  affect  the  question 
of  his  being  a  fugitive  from  justice.  He  was  in  North  Carolina  at  the  time  the 
crime  for  which  he  was  convicted  was  committed  and  is  now  to  be  found  in 
the  State  of  South  Carolina.  This  constitutes  him  a  fugitive  from  justice,  par- 
ticularly when  the  sentence  upon  his  conviction  has  not  been  complied  with. 


OPINIONS  TO  THE  SECRETARY  OF  STATE 


Auto  Trucks — Carrying  Capacity 

October    22,    1924. 

Your  letter  of  October  20th,  enclosing  letter  to  your  office  from  the  C.  R. 
Sutton  Auto  Company,  received.  Your  inquiry  involves  a  determination 
of  the  terms  "carrying  capacity"  in  section  2612  of  the  Consolidated  Statutes. 
These  terms  are  used  as  the  standard  by  which  the  license  tax  for  trucks 
may  'be  measured.  We  interpret  them  as  equivalent  to  the  maximum  ca- 
pacity of  the  truck  when  loaded  and  used  for  hauling  purposes.  If  you  were 
to  adopt  any  other  standard  than  the  maximum  capacity,  there  would  be 
variations  in  levying  the  tax,  which  we  think  the  statute  did  not  contemplate. 
That  the  truck  may  be  overloaded  on  occasion  would  not,  of  course,  affect 
the  carrying  capacity  standard  adopted  by  you.  It  means  that  capacity 
which,  when  fully  loaded,  the  truck  under  ordinary  conditions  may  carry 
without  damage  to  itself  or  to  the  road,  and  certainly  this  is  its  maximum 
capacity  for  practical  purposes. 


Certificate — Small  Loans 

February  7,  1925. 

In  the  matter  of  L.  H.  Opplemen's.  Inc. 

We  think  you  are  right  in  objecting  to  the  third  article  of  the  certificate 
of  incorporation,  in  that  it  specifically  authorizes  the  corporation  to  make 
small  loans.  There  are  two  ways  by  which  a  corporation  can  be  authorized 
specifically  to  make  small  loans:  first,  as  an  industrial  bank;  second,  as 
a  pawnbroker.  If  the  purpose  of  this  certificate  is  to  authorize  the  corpo- 
ration to  make  small  loans  in  conducting  its  business  of  general  merchandise, 
it  is  not  necessary  to  have  it  in  the  certificate  of  incorporation.  If  they 
wish  to  do  an  industrial  bank  business,  they  must  incorporate  in  another 
form.  If  they  wish  to  do  a  pawnbroker's  business,  they  must  incorporate 
in  another  form.  We  think,  therefore,  that  this  particular  provision  should 
be  stricken  out  of  the  certificate  of  incorporation. 


Foreign  Corporation — Doing  Business 

February  16,  1925. 

The  letter  of  Messrs.  McNinch,  Whitlock  &  Dockery  to  you  dated  February 
14th  is  not  quite  definite  enough  for  us  to  determine  exactly  what  the  point 
presented  is.  The  Commercial  Credit  Company  of  Baltimore  seems  to  deal 
in  accounts,  notes,  chattel  mortgages,  etc.,  to  secure  accounts  and  notes.     It 
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has  an  office  in  Charlotte  and  is  domesticated  in  this  State.  The  Fidelity 
Trust  Company  of  Baltimore  for  some  reason  unstated  is  trustee  for  the 
Commercial  Credit  Company.  The  Fidelity  Trust  Company  would  like,  for 
convenience's  sake,  to  have  the  American  Trust  Company  of  Charlotte  hold 
certain  of  the  commercial  paper,  the  property  of  the  Commercial  Credit 
Company,  as  its  (the  trust  company's)  agent.  We  are  not  informed  as  to  the 
purpose  of  this  holding  and  the  extent  of  the  authority  conferred  upon  the 
American  Trust  Company  to  deal  with  this  commercial  paper  thus  held  for 
the  benefit  of  the  Fidelity  Trust  Company.  Upon  this  it  is  inquired  whether 
or  not  the  Fidelity  Trust  Company  would  be  doing  business  in  North  Caro- 
lina in  such  way  as  it  would  be  necessary  for  it  to  domesticate  in  this  State 
under  Section  1181  of  the  Consolidated  Statutes. 

If  the  American  Trust  Company  is  a  simple  depositary  of  the  Fidelity 
Trust  Company  of  Baltimore,  it  is  clear  that  the  latter  company  would  not 
have  to  domesticate.  If  it  is  holding  this  paper  for  the  Fidelity  Trust  Com- 
pany and  collecting  it  for  the  Fidelity  Trust  Company,  still  we  think  that 
the  Baltimore  Trust  Company  would  not  have  to  domesticate,  nor,  indeed, 
would  it  have  to  domesticate  if  the  local  trust  company  was  acting  as  its 
agent  in  the  transaction.  Butler  Shoe  Co.  v.  U.  8.  Ruhher  Co.,  156  Fed. 
Rep.,  p.  1.  See  same  case,  212  U.  S.,  p.  571.  To  the  same  effect  is  In  re 
Monongahela  Distillery  Co.,  186  Fed.  Rep.,  220. 


Shares  of  Stock — Subdivision 

i  February  19,  1925. 

In  re  certificate  of  incorporation  of  American  Information  Machine  Company 

The  question  propounded  by  you  to  this  office  upon  the  foregoing  certificate 
arises  out  of  article  5  of  the  certificate.  Article  4  of  the  certificate  complies 
with  the  statute  in  stating  the  total  authorized  capital  stock,  the  number 
of  shares  into  which  it  is  divided,  and  the  par  value  of  each  share.  Article 
5  gives  the  amount  of  capital  stock  with  which  it  will  commence  businesis-, 
then  proceeds  and  gives  the  names  and  post  office  addresses  of  the  subscribers 
for  the  stock,  and  states  in  three  instances  that  the  number  of  shares  sub- 
scribed for  by  a  particular  incorporator  is  twelve  and  one-half,  and  in  two 
instances  that  the  number  of  shares  subscribed  for  by  a  particular  incor- 
porator is  eight  and  three-quarters.  Upon  this  you  ask  whether  such  state- 
ment is  a  compliance  with  the  statute,  C.  S.  Section  1114. 

We  think  not.  We  think  that  when  the  statute  requires  the  statement  of 
the  number  of  shares  subscribed  for  by  each  incorporator,  that  is  a  require- 
ment that  they  shall  be  whole  shares.  The  only  authority  that  can  grant 
permission  to  divide  such  shares  up  into  half  and  three-quarter  shares  in 
a  certificate  is  the  Legislature  itself.  It  has  not  done  so  specifically  and  we 
find  on  examination  of  the  general  law  upon  the  subject,  14  C.  J.,  p.  393, 
that  it  is  declared: 

In  the  absence  of  legislative  authority,  it  seems  that  a  share 
cannot  be  further  sub-divided. 
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Foreign  Corporation — Doing  Business 

February  23,  1925. 

I  have  considered  carefully  the  letter  of  Messrs.  McNinch,  Whitlock  & 
Dockery  to  you  in  relation  to  the  Fidelity  Trust  Company  of  Baltimore,  Md. 
That  company  is  trustee,  for  the  purpose  of  holding  certain  securities  be- 
longing to  the  Commercial  Credit  Company,  also  of  Baltimore,  against  which 
the  Commercial  Credit  Company  issues  bonds.  The  Fidelity  Trust  Com- 
pany certifies  these  bonds  so  that  people  purchasing  them  will  know  that 
they  are  protected  by  collateral  in  the  hands  of  the  trustee.  The  Fidelity 
Trust  Company  does  not  make  collections  of  the  collateral  deposited  with 
it  as  security  for  the  bonds.  The  Commercial  Credit  Company  does  this 
work  of  collection  itself  and  turns  over  to  the  trustee  the  proceeds  of  such 
collection. 

The  Fidelity  Trust  Company  proposes  to  appoint  the  American  Trust 
Company,  North  Carolina  corporation  located  at  Charlotte,  N.  C,  its 
agent  to  act  for  it  as  a  local  depositary  or  stakeholder  of  these  collaterals. 
Upon  this  it  is  asked  whether  or  not  the  Fidelity  Trust  Company  is  required 
to  domesticate  in  North  Carolina  under  these  circumstances.  We  think  not. 
We  think  it  is  not  doing  business  in  North  Carolina  within  the  meaning  of 
Section  1181  of  the  Consolidated  Statutes. 

There  is  another  aspect  to  this  question,  however,  and  to  which  I  think 
I  should  call  the  attention  of  Messrs.  McNinch,  Whitlock  &  Dockery.  The 
collateral  trust  notes  issued  by  the  Fidelity  Trust  Company  are  plainly 
securities  under  our  Blue  Sky  law.  We  think  they  could  not  be  sold  in 
North  Carolina  without  the  sale  having  been  licensed  by  the  Insurance 
Commissioner. 


I  Trademark — Bottle 

February  28,  1925. 

I7i  re  Trademark,  "Jones's  Big  Boy" 

You  are  clearly  right,  we  think,  in  saying  that  section  3973  C.  S.,  does 
not  contemplate  the  registration  of  a  bottle  as  a  trademark.  And  as  you 
already  have  registered  a  label  "Big  Boy,"  we  do  not  think  you  can  register 
another  as  similar  to  this  as  the  one  above  referred  to. 


Certificate^ — Amendment 

March  7,  1925. 

In  re  certificate  of  amendment,  charter  of  Electric  Supply   Company 

I  have  examined  the  papers  in  this  case  carefully.  They  are  clearly,  I 
think,  informal  in  that  it  does  not  appear  specifically  that  all  the  stock- 
holders of  the  company  had  notice  of  the  meeting  of  the  stockholders  in 
which  the  vote  to  change  the  name  was  taken.     The  object  of  this  notice  is 


BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL  131 

to  protect  the  rights  of  individual  stockholders.  If  they  have  notice — all 
of  them — and  two-thirds  vote  for  the  change,  they  are  bound  by  it.  If  they 
have  not  the  notice  required  by  the  statute,  then  the  stockholders  not  having 
such  notice  are  not  bound  by  the  action  of  two-thirds.  For  this  reason  we 
would  advise  that  in  all  cases  where  the  amendment  is  material  in  the  sense 
that  it  would  affect  the  rights  of  individual  stockholders,  the  provisions  of 
the  statute  In  regard  to  notice  to  the  stockholders  should  appear  upon  the 
certificate  presented  to  you  for  amending  the  charter.  In  this  case,  how- 
ever, the  amendment  does  not  materially  affect  the  rights  of  the  stockholders 
and  the  papers  contain  a  recital  that  the  meeting  was  regularly  called  for 
the  purpose  of  voting  in  favor  of  changing  the  name  and  indulging  the  pre- 
sumption that  all  things  are  done  regularly  under  such  a  certificate  and  pro- 
bate, it  would  be  well  to  record  the  certificate  in  the  particular  case,  princi- 
pally, however,  because  the  amendment  does  not  affect  the  rights  of  individ- 
ual stockholders  in  any  material  way. 


Insurance  Commissioner — Fraternal  Associations 

March   7,   1925. 

In  re  certificate  of  amendment  of  the  charter  of  United  Sons  and  Daughters 

of  Salem 

This  is  of  the  class  of  certificates  that  have  to  be  approved  by  the  Insur- 
ance Commissioner.  Where  that  officer  approves  the  certificates,  it  seems 
from  the  statutes  that  the  duties  of  the  office  of  Secretary  of  State  are 
generally  clerical.  In  other  words,  that  officer  has  no  discretion  to  refuse 
to  record  a  certificate  approved  by  the  Insurance  Commissioner.  There 
are  exceptions  to  this  rule,  possibly,  that  do  not  appear  in  this  particular 
case. 


Statute — Third  Volume  Consolidated  Statutes 

March  24,  1925. 

(1)  It  makes  no  difference  whether  the  tax  of  40  cents  on  the  $1,000  of 
capital  stock  of  corporations  is  included  in  the  Third  Volume  of  the  Con- 
solidated Statutes  or  not.  The  act  of  the  General  Assembly  which  adopted 
that  volume  as  part  of  the  laws  of  the  State  prevented  such  adoption  from 
having  the  effect  of  repealing  the  public  law  not  included  therein. 

(2)  The  certificate  which  you  enclose  in  your  letter  of  March  24th  as 
one  requested  by  some  person  to  be  signed  by  you,  requires  more  of  your 
office  than  the  statutes  of  North  Carolina  require.  In  other  words,  it  is  an 
impossible  certificate  and  if  you  made  it,  would  have  no  such  legal  effect  as 
to  permit  it  to  be  introduced  in  evidence.  If  they  desire  copies  of  any 
particular  statutes  filed  in  your  office  as  custodian  of  such  statutes,  they, 
of  course,  are  entitled  to  such  copies.  But  to  certify  that  no  act  or  law  of 
the  Legislature  on  a  particular  subject  was  enacted  at  the  recent  session 
of  the  Legislature  requires  too  much  of  your  office. 
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March  26,   1925. 

The  terms  "total  amount  of  capital  stock  authorized  to  be  issued  by  such 
corporation"  as  used  in  C.  S.  Section  1181,  authorizing  foreign  corporations 
to  domesticate,  must  be  interpreted  in  the  light  of  the  North  Carolina  law 
in  which  these  termS'  have  a  definite  signification.  The  measure  of  the 
tax,  then,  for  such  domestic  corporation  is  40  cents  on  each  $1,000  of  the 
total  authorized  capital  stock  of  the  corporation.  It  has  the  privilege  under 
article  5  of  its  charter  of  increasing  its  capital  stock  to  the  sum  of  $500,000. 

That  it  may  be  required  under  the  Georgia  law  to  comply  with  other 
provisions  of  the  Georgia  statute  before  it  can  increase  its  capital  stock  is 
not  material,  we  think,  in  determining  the  amount  of  tax  it  shall  pay  for 
its  domestication  in  North  Carolina. 


Justice  of  the  Peace — Idem  Son  an  s 

April   15,   1925. 

If  Mr.  James  A.  Taylor,  Register  of  Deeds  of  Currituck  County,  was  the 
man  whom  the  General  Assembly  intended  to  appoint  as  justice  of  the 
peace  in  the  Omnibus  Act  of  1925,  it  makes  no  difference  that  his  name  was 
spelled  therein  "James  H.  Taylor."  He  has  been  properly  appointed  and 
should  be  allowed  to  qualify.  Particularly  is  this  true  if  there  is  no  James 
H.  Taylor  resident  in  Currituck  County  who  could  have  been  appointed 
justice  of  the  peace.  The  letter  "H"  when  pTonounced  sounds  so  much  like 
"A"  that  the  mistake  might  readily  have  been  made  in  dictating. 


University  Library — Worn   Books 

May  9,  1925. 

In  reply  to  yours  of  May  7th,  in  the  matter  of  replacing  worn  books  in 
the  library  of  the  University. 

As  a  legal  proposition,  we  find  no  authority  for  this,  as  we  wrote  Governor 
McLean  on  May  7th.  The  acts  of  the  Legislature  are  too  minute  and  spe- 
cific. Some  play  of  discretion,  however,  is  always  allowed  to  an  administra- 
tive body.  C.  S.  Section  6574  makes  the  Governor,  Superintendent  of  Public 
Instruction,  and  the  Secretary  of  State  trustees  of  the  State  and  document 
libraries.  This  body  is  authorized  to  make  such  distribution  of  the  books, 
reports  and  publications  belonging  to  the  State  as  in  its  judgment  is  advis- 
able and  proper.  It  may  be  that  the  board  of  trustees  may  invoke  this  as 
authority  to  make  these  replacements  in  the  manner  suggested  by  you  in 
your  letter.  As  a  matter  of  strict  law,  however,  we  do  not  think  that  this 
provision  could  be  interpreted  as  permitting  the  distribution  of  statutes  and 
reports  in  cases  not  provided  for  by  the  Legislature  itself  when  it  deals  with 
the  particular  subject. 
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Trademark — Bottle  Crowms 

May  14,  1925. 

Mr.  John  A.  Scott,  Attorney-at-Law,  Statesville,  N.  C,  inquires  whether 
he  can  register  a  trade-mark  for  bottle  crowns  streaked  red,  white  and  blue. 
It  is  exceedingly  doubtful  whether  a  color  used  in  this  way  can  be  appropri- 
ated as  a  trade-mark.  The  English  courts  have  denied  that  a  trade-mark 
was  valid  for  a  red,  white  and  blue. label  and  denied  such  trade-mark  regis- 
tration under  the  English  statute.  The  United  States  Supreme  Court  in 
A.  Leschen  &  Sons  Rope  Co.  v.  Roderick,  &  Bascom  Rope  Co.,  201  U.  S.,  166, 
has  declared  that  whether  mere  color  can  constitute  a  trade-mark  may  admit 
of  doubt.  Our  own  Court  in  Blackicell  v.  Wright,  73  N.  C,  310,  has  expressed 
the  same  doubt.  In  order,  however,  for  Mr.  Scott's  clients  to  obtain  a  valid 
trade-mark  for  bottle  crowns  for  coca-cola  and  other  soft  drinks,  they  must 
manufacture  those  crowns  themselves.  We  think  they  could  not  obtain  a 
trade-mark  to  attach  to  crowns  manufactured  by  other  people  though  they 
may  use  them  on  bottles  which  they  fill. 


Corporation — Merger — Fees 

May  30,  1925. 

The  recent  General  Assembly  enacted  a  law  which  provides  for  the  merger 
of  existing  corporations  heretofore  incorporated  under  the  laws  of  the  State 
of  North  Carolina.  The  act  itself  makes  no  provision  for  the  taxes  and 
fees  to  be  collected  by  the  office  of  the  Secretary  of  State.  You  thereupon 
inquire  of  us  what  fees  and  taxes  you  shall  charge. 

We  have  examined  the  act  carefully  and  find  that  according  to  its  pro- 
visions the  merger  of  two  corporations  creates  a  new  corporation.  When- 
ever there  is  any  reference  in  the  act  to  the  corporation  formed  by  the 
merger  of  the  old  corporations,  it  is  called  the  "new  corporation."  In  the 
absence,  then,  of  specific  provision  in  the  law,  we  advise  that  in  all  cases 
of  such  merger  under  the  act  you  should  charge  the  same  fees  and  impose 
the  same  taxes  as  though  the  corporation  was  a  new  corporation  seeking 
its  charter,  instead  of  being  a  new  corporation  established  by  the  merger 
of  two  old  corporations. 


Trademark— Descriptive  Words 

June  1,  1925. 

I  have  examined  the  proposed  trade-mark  sent  us  this  morning  for  the 
Carolina  Produce  Exchange,  Columbia,  N.  C.  It  is  quite  clear  that  none  of 
these  words  would  be  a  proper  trade-mark,  either  singly  or  in  conjunction 
with  the  others.  Put  in  a  circle  with  a  capital  "C"  at  the  top  would  make 
the  whole  of  it  a  trade-mark  which  you  could  register.  The  words  put 
upon  this  circle,  "U.  S.  Grade  No.  1"  cannot  be  used  as  part  of  the  trade- 
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mark  and  should  be  eliminated  entirely  from  it.  Our  own  statute  provides 
for  the  inspection  of  farm  products,  such  as  lettuce,  potatoes,  etc.  usually 
known  as  truck,  and  requires  them  to  be  graded  in  accordance  with  stand- 
ards provided  by  rules  and  regulations  of  the  State  Agricultural  Department 
and  the  Secretary  of  Agriculture  of  the  Federal  Government.  The  State 
inspectors  act  also  under  authority  from  the  Federal  Government,  so  all 
farm  products  of  this  class  have  to  be  inspected  although  they  are  intended 
to  be  shipped  out  of  the  State  and  sold  out  of  the  State.  Manifestly,  any 
attempt  to  incorporate  in  the  trade-mark  the  words  to  which  we  object 
would  offend  against  this  act,  and  would  also  be  a  fraud  upon  the  public. 


Secretary  of  State — Fees 

June  10,  1925. 

Stated  shortly,  we  think  you  are  entitled  to  deduct  5  per  cent  as  your 
compensation  for  the  collection  of  the  seal  tax  provided  by  section  91  of 
the  Revenue  Act.  That  section  has  been  in  the  Revenue  Acts-  for  many 
years.  Originally  it  levied  a  tax  upon  not  only  the  affixation  of  the  State 
seal,  but  also  of  county  seals,  such  as  those  of  clerks  of  the  superior  court, 
other  county  officers,  and  notaries'  public.  In  the  course  of  time  the  col- 
lection of  this  seal  tax  was  limited  to  the  affixing  of  the  State  seal  only. 
For  sixty  years  the  section  has  contained  this  provision: 

The  officers  collecting  the  State  taxes  and  fees  may  retain  as 
compensation  five  per  centum  only,  except  in  cases  of  sheriffs 
whose  compensation  shall  be  allowed  by  the  auditor. 

As  indicating  the  scrambled  condition  of  that  section,  sheriffs  ceased  to 
have  anything  to  do  with  the  collecting  of  seal  taxes  about  fifty  years  ago. 
In  the  acts  of  the  Legislature  running  from  1870-71  to  1879  the  sheriffs 
collected  the  seal  tax  upon  seals  of  county  officers  and  notaries  public.  It 
has  been  fully  twenty-five  years  since  they  ceased  to  collect  this  tax  upon 
county  seals,  yet  even  in  1925  they  have  that  provision:  "except  in  cases  of 
sheriffs."  This  condition  of  the  section  renders  it  exceedingly  difficult  to 
interpret,  but  there  is  one  consideration,  we  think,  that  is  conclusive  upon 
this  question,  and  that  is  this:  It  was  in  1907  that  the  State  officers  and 
ejnployees  were  put  upon  a  strict  salary  basis  and  were  required  to  pay 
into  the  State  Treasury  all  fees  and.  commissions  collected  by  them.  Sec- 
tion 85  of  the  Revenue  Act  of  1907,  Chapter  256,  provided: 

The  officers  collecting  said  taxes  and  fees  may  retain  as  com- 
pensation five  per  centum  only,  as  protnclecl  in  the  Revisal  of 
one  thousand  nine  hundred  and  five. 

This  was  the  first  time  that  this  underscored  provision  was  put  in  the 
section.  Why  was  this  done?  Manifestly,  we  think,  to  except  this  5  per 
cent  commission  from  the  operation  of  the  general  law  enacted  at  that  ses- 
sion of  the  Legislature,   which  required  all  of  these  fees  and   commissions. 
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to  be  turned  into  the  State  Treasury.  This  clause  would  be  utterly  sense- 
less otherwise.  It  has  been  retained  in  the  section  through  1925  simply  be- 
cause nothing  has  been  done  to  modify  that  section  except  in  a  particular 
not  material  to  this  discussion,  and  that  was  done  in  1919. 

We  agree  with  you,  too,  that  you  are  entitled  to  the  commissions  on  the 
sale  of  Supreme  Court  Reports  as  provided  in  C.  S.  Section  7672.  That 
section  is  as  follows: 

Sale  of  Supreme  Court  ReportSi.  The  secretary  of  state  shall 
sell  any  and  all  of  the  supreme  court  reports,  both  the  current 
reports  and  the  reprints,  at  such  price  as  he  deems  reasonable, 
not  less  than  one  dollar  and  fifty  cents  per  volume,  but  he  may 
allow  to  regular  licensed  book-sellers  in  this  state  such  discount 
as  to  him  may  seem  reasonable  and  just.  For  his  services"  in 
making  such  sales  he  shall  receive  a  commission  of  five  per 
centum  upon  his  receipts,  which  commission  he  may  deduct 
when  he  settles  with  the  state  treasurer,  to  whom  he  shall  pay 
over,  monthly,  the  moneys  arising  from  such  sales. 

The  latter  clause  of  this  section  would  be  absolutely  meaningless  unless 
you  were  allowed  to  deduct  the  5  per  cent  commissions  therein  stated  from 
the  amounts  received  by  you  from  the  sale  of  Supreme  Court  Reports.  Un- 
less the  Legislature  intended  to  allow  you  this  commission,  it  would  un- 
questionably have  stricken  this  provision  out  in  1919,  when  the  section  was 
specifically  amended  (P.  L.  1919,  Chapter  195,  Section  4),  but  it  did  not; 
instead,  it  was  brought  forward  in  the  Consolidated  Statutes  and  reenacted 
in  that  form,  definitely  and  unmistakably. 


Taxes — Current  Expenses 

June  12,  1925. 

Neither  your  Department  nor  any  other  department  of  the  State  govern- 
ment has  authority  to  retain  any  portion  of  the  taxes  collected  by  it  for 
current  expenses  of  the  department  except  where  specifically  authorized  by 
statute.  There  is  a  statute,  however,  which  permits  your  Department,  with 
the  consent  of  the  Governor  and  Council  of  State,  to  employ  any  additional 
clerical  or  stenographic  help.     Section  3861    (d),  3d  C.  S. 

We  have  answered  fully  your  other  qeustion  as  to  your  right  to  the  5  per 
cent  commissions  upon  the  sale  of  Supreme  Court  Reports  and  upon  the 
collection  of  seal  tax  in  an  opinion  sent  to  you  yesterday. 


Trademark — ^"Puffed" 

June  29,  1925. 

We  have  examined  carefully  the  papers  of  the  Sun  Maid  Raisin  Growers 
of  California  who  are  applying  for  the  registration  of  the  word  "Puffed" 
as  a  trade-mark.  They  propose  to  use  this  word  in  connection  with  the  sale 
of   food   products,   particularly  raisins,   prunes,   and   figs.     This  word   seems 
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to  be  a  descriptive  word  in  such  sense  that  it  could  not  be  adopted  as  a  trade- 
mark under  the  rules  and  regulations  adopted  by  the  courts  in  the  inter- 
pretation of  trade-mark  statutes.  We  think  it  comes  directly  within  the 
ruling  made  by  this  office  to  you  on  July  13,  1920.  Biennial  Report,  1918-20, 
page  74.     See  also  L.  R.  A.  1918-A,  pages  966  et  seq. 


Foreign  Corpoeation — Doing  Business 

July  8,  1925. 

We  return  herewith  the  letter  of  Mr.  Daniel  W.  Troy.  The  foreign  cor- 
poration- which  he  describes  must  domesticate  in  North  Carolina  under  our 
statute  in  order  to  do  the  business  which  he  describes'.  That  business  is 
to  induce  one  local  merchant  to  buy  a  particular  class  of  goods  from 
another,  and  so  is  a  domestic  business. 


Corporation — Decrease  of  Stock 

August  15,  1925. 
In  re  Crystal  Candy  Company 

We  have  considered  the  letter  of  Messrs.  Ratcliff,  Hudson  &  Ferrell, 
Attorneys-at-Law,  in  relation  to  the  dealing  of  the  above  company  with  its 
outstanding  preferred  stock.  It  seems  from  the  certificate  of  this  company 
in  relation  to  the  retirement  of  this  stock  that  the  company  itself  has 
obtained  possession  of  all  the  outstanding  preferred  stock  in  some  way,  either 
by  purchase  or  by  agreement  with  the  preferred  stockholders.  Section  1161 
of  the  Consolidated  Statutes  of  1919  permits  the  decrease  of  the  capital  stock 
by  retiring  or  reducing  any  class  of  stock.  The  charter  of  this  corporation 
as  amended  permitted  it  to  issue  one  thousand  shares  of  preferred  stock  of 
the  par  value  of  $100  each.  It  also  permitted  the  corporation  at  any 
dividend  period  to  retire  this  stock  at  $105.  We  have  always  regarded 
Section  1161  as  furnishing  the  rule  by  which  a  corporation  could  deal  with 
its  outstanding  stock  without  having  to  resort  to  Section  1131  to  amend  its 
charter.  The  charter  of  the  corporation  fixes  the  limit  beyond  which  it 
cannot  go  in  issuing  its  stock.  If  the  corporation  desires  to  extend  this  limit 
or  to  decrease  it,  then  it  has  to  resort  to  Section  1131,  but  where  it  intends 
to  maintain  its  authority  as  contained  in  its  original  charter  but  wishes  to 
decrease  its  capital  stock  for  business  purposes  without  impairing  its 
authority  as  contained  in  its  charter,  then  it  can  resort  to  Section  1161. 
This,  however,  is  a  matter  to  be  determined  by  its  stockkholders  and  the 
only  limit  upon  their  power  is  that  contained  in  the  concluding  clause  of 
Section  1161 — that  is,  that  this  decrease  must  not  be  made  in  such  way 
as  to  impair  the  security  of  its  creditors.  The  requirement  of  the  advertise- 
ment as  contained  in  that  clause  is  for  the  benefit  of  the  creditors. 

As  we  understand  the  law,  then,  it  is  only  when  the  corporation  desires 
to  amend  its  charter  under  Section  1131  that  it  has  to  file  its  certificate  in 
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your  office.  Where,  however,  it  deals  with  the  management  of  the  corporation 
itself  and  those  questions  that  arise  in  the  exercise  of  the  authority  con- 
ferred upon  it  by  its  charter,  it  resorts  to  Section  1161.  That  section  must 
be  strictly  complied  with,  in  order  to  relieve  holders  of  stock  of  liability 
to  creditors  when  that  stock  has  been  retired  under  that  section.  Indeed, 
it  has  been  held  that  even  without  the  advertisement  required  by  the 
section,  the  ov/ner  of  stock  fully  paid  up  would  be  relieved  of  this  liability 
to  creditors  without  a  strict  compliance  with  the  act.  Of  course,  this  rule 
could  not  apply  to  such  corporations  which  under  the  law  have  imposed 
upon  their  stockholders  a  double  liability. 

We  see  no  reason,  therefore,  why  this  corporation  could  not  proceed 
under  Section  1161  and  thus  retire  its  outstanding  preferred  stock  without 
the  necessity  for  filing  a  certificate  in  your  office  or  amending  their  charter 
as  originally  granted  to  it. 


Corporation — Name 

August  17,  1925. 
In  the  matter  of  the  certificate  of  Purity  Products  Company 

Section  1  of  this  certificate  is  as  follows:  "The  name  pf  this  corporation 
is  PURITY  PRODUCTS  COMPANY;  but  the  contraction  'PURITY  COM- 
PANY' shall  be  considered  to  be  a  sufficient  expression  and  signature  of 
said  name  for  all  purposes." 

Your  criticism  of  this  section  it  seems  to  us  is  well  founded.  TTie 
statute,  C.  S.  1114,  evidently  does  not  contemplate  a  double  barrel  name. 
No  doubt  in  common  use  most  corporations  have  aliases,  but  for  all  legal 
purposes  the  name  in  the  certificate  of  incorporation  must  be  a  single  and 
definite  name  so  as  to  identify  the  corporation  for  all  the  purposes  of  its 
organization. 


Entries  and  Grants 

September  3,  1925. 

We  have  examined  the  entry  of  Mrs.  Sarah  A.  Lewis,  together  with  the 
plat  accompanying  it,  and  have  come  to  the  conclusion  that  it  is  void  upon 
its  face.  It  is  only  when  it  is  so  void  that  your  office  can  refuse  to  issue 
a  grant.  If  there  are  mere  irregularities  in  the  proceedings,  however  vital 
those  irregularities  may  be,  you  have  no  right  to  refuse  to  issue  the  grant 
on  account  of  those  irregularities.  Wool  v.  Saunders,  108  N.  C,  730.  The 
original  grant  of  this  land  was  made  to  John  M.  Morehead  and  W.  L. 
Arendell,  and  the  effect  of  this  grant  is  discussed  very  fully  in  Land  Company 
V.  Hotel,  132  N.  C,  517.  Under  the  grant  to  Morehead  and  Arendell,  if  Mrs. 
Lewis  owns  the  riparian  lot  fronting  upon  this  particular  lot  which  she  has 
entered,  she  has  a  right  to  build  a  wharf  upon  it  without  the  entry.  If  she 
does   not   own  the   lot   immediately   fronting   upon   the    survey,    she   cannot 
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enter  the  land  proposed  to  be  granted,  it  being  covered  by  navigable  water, 
except  in  the  manner  and  form  as  provided  in  section  7543  of  the  Con- 
solidated Statutes. 


Corporation — Name 

September  11,  1925. 

In  reply  to  yours  of  even  date.  The  Trustees  of  the  General  Assembly  of 
the  Presbyterian  Church  of  the  United  States  propose  to  amend  its  charter  so 
that  its  name  will  read:  "The  Trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  in  the  United  States  and  the  Presbyterian  Foundation." 
In  order  that  the  law  may  be  complied  with  it  is  necessary  to  add  at  the 
end  of  this  name  "Incorporated."    C.  S.  Section  1114,  sub-section  1. 


Corporation — Bank 

October  20,  1925. 

We  agree  with  you  that  section  224(c),  III  C.  S.  in  direct  terms  prohibits 
the  use  of  the  word  "bank"  as  a  part  of  the  name  of  any  corporation  except 
those  reporting  to  the  North  Carolina  Corporation  Commission  and  under 
its  supervision.  If  this  corporation  is  organized  for  the  purpose  of  building 
banks,  it  would  not  probably  come  within  the  evil  which  section  224(c)  was 
intended  to  remedy,  but  it  is  very  easy  to  strike  the  name  out  and  avoid  any 
difficulty  arising  from  this  statute. 


Trademark — Descriptive  Term 

January  12,  1926. 

In  the  inatter  of  Faucette's  Trade-mark 

That  no  one  can  take  out  an  exclusive  trade-mark  in  merely  descriptive 
words  is  well  established.  "Orinoco"  as  a  term  descriptive  of  tobacco  and 
tobacco  seed  has  been  used  for  many  years.  It  is  a  well-known  quality  of 
such  seed.  Mr.  Faucette,  however,  can  register  "Faucette's  Special"  as  a 
trade-mark  in  its  application  to  tobacco  seed.  We  do  not  think  that  he  is 
entitled  to  an  exclusive  trade-mark  in  the  term  "Gold  Leaf  Orinoco." 


Foreign  Corporation — Domestication 

March  4,  1926. 

In  the  matter  of  the  Richmond  Credit  Interchange  and  Adjustment  Bureau, 

Inc. 

After  consideration,  as  I  recall  we  determined  the  other  day  that  com- 
panies such  as  this  cannot  under  existing  machinery  be  incorporated  in 
North  Carolina.     This  being  true,  we  think  the  same  rule  will  apply  to  a 
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company  legally  and  properly  incorporated  under  the  laws  of  another  state 
but  which  could  not  be  incorporated  here,  yet  applies  for  permission  to  do 
business  in  the  State.  We  think  the  same  rule,  generally  speaking,  should 
be  applied  to  foreign  corporations,  particularly  with  relation  to  their 
organization. 


American  War  Mothers 

March  27,  1926. 

The  American  War  Mothers  were  incorporated  by  an  act  of  Congress  of 
February  24,  1925,  and  the  act  contains  the  section  quoted  by  Mrs.  McCluer 
in  her  letter  to  you  of  February  20.  It  is  a  non-profit,  social,  civil  and 
patriotic  association  and  the  act  of  Congress  exempts  it  from  all  taxes  of 
the  Federal  Government  or  any  of  its  dependencies.  We  think  you  should, 
therefore,  accept  the  filing  by  the  American  War  Mothers  of  the  name  of 
Mrs.  McCourtney  as  process  agent  of  this  State.  We  think  there  are  no  fees 
or  taxes  incident  to  this  filing. 


Corporation — Delinquent  Two  Years 

April  12,  1926. 

In  the  matter  of  Madison  Light  and  Poicer  Company 

The  certificate  of  the  Commissioner  of  Revenue  that  this  company  had 
complied  with  all  requirements  of  the  act  and  paid  all  State  taxes,  fees  or 
penalties  due  upon  it  was  not  filed  within  the  two  years  required  by  the 
statute,  section  89,  sub-section  18  of  the  Revenue  Act  of  1925.  We  have  no 
legal  authority  to  extend  the  period  of  two  years  and  consequently,  we 
think  this  charter's  forfeiture  has  not  been  abrogated  in  any  way  under  the 
circumstances. 


Corporation — Mutual 

May  8,  1926. 

The  effect  of  the  amendment  of  C.  S.  5243  t)y  Chapter  179,  Public  Laws  of 
1925,  is  to  create  a  prohibition  against  the  use  of  the  term  "mutual"  by  any 
corporation  or  association  thereinafter  organized  for  doing  business  for 
profit  in  this  State.  The  General  Assembly,  however,  could  not  in  the  light 
of  existing  facts  have  intended  this  statute  to  be  taken  literally.  According 
to  the  course  of  business,  there  are  a  number  of  companies,  such  as  in- 
surance companies,  which  are  required  to  use  the  term  "mutual"  in  their 
certificate  of  incorporation  if  they  are  mutual  companies.  We  think,  there- 
fore, that  the  above  act  should  be  confined  only  to  the  class  of  businesses 
described  in  the  Consolidated  Statutes  as  amended  by  Chapter  179. 
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Corporation — Increase   of   Stock — F.ees 

May  28,  1926. 

In  your  letter  of  May  27  you  present  the  following  facts  upon  whicn  you 
request  a  ruling  of  this  oflBce: 

Yadkin  River  Power  Company,  a  North  Carolina  corporation,  filed  an 
amendment  to  its  charter  May  21,  1924.  That  amendment  increased  its 
authorized  capital  stock  from  60,000  shares  to  270,000  shares.  It  changed 
the  shares  of  stock  from  par  value  of  |100  each  to  shares  of  stock  without 
par  value. 

It  is  manifest  from  this  recitation  that  the  actual  Increase  of  the  shares 
of  this  corporation  was  210,000  shares.  Sub-section  2  of  section  1218  of  the 
Consolidated  Statutes  provides  a  tax  for  this  increase  of  capital  stock  of 
forty  cents  for  each  one  thousand  dollars  of  the  total  increase  authorized, 
but  in  no  case  less  than  |40.  Your  office  applied  this  Statute  to  the  increase 
in  the  instant  case  and  imposed  a  tax  of  $8,400  upon  the  corporation  in- 
volved, and  this  sum  was  paid.  It  now  claims  a  refund  from  your  office 
on  the  ground  that  the  certificate  of  amendment  filed  with  you  provided  for 
an  exchange  of  the  common  stock  outstanding  with  a  par (^ value  of  $100  on  a 
basis  of  four  shares  without  par  Value,  then  to  be  issued,  for  each  share 
of  common  stock  outstanding  with  par  value  of  $100.  At  the  time  the 
amendment  was  filed  the  corporation  certified  that  there  were  38,850  shares 
of  common  stock  and  17,088  shares  of  preferred  stock  issued  and  outstanding. 
Upon  these  facts  you  present  two  questions: 

(1)  Was  the  tax  of  $8,400  collected  by  you  a  legal  tax  under  the 
circumstances? 

(2)  If  not  legal,  have  you  now  authority  to  refund  to  the  corporation  the 
excess  collected  by  you  without  authority  by  law? 

As  we  have  come  to  the  conclusion  that  the  original  imposition  of  this 
tax  was  legal  and  valid  under  this  statute,  the  answer  to  the  first  question, 
of  course,  will  answer  the  second. 

It  is  observable  that  the  standard  upon  which  the  tax  for  this  increase 
is  fixed  is  the  increase  of  capital  stock  authorized.  It  is  not  the  increase 
that  may  be  issued  and  outstanding  at  any  period  of  the  corporafion's 
existence,  but  it  is  the  total  amount  authorized. 

Section  5  of  Chapter  116,  Public  Laws  of  1921,  Section  1167(e)  of  the  3d 
volume  of  the  Consolidated  Statutes,  declares  "The  tax  upon  a  certificate  of 
incorporation  or  existence  or  renewal  of  corporate  existence  or  increase  of 
capital  stock  without  nominal  or  par  value  shall  be  the  same  as  if  each  share 
of  stock  had  a  par  or  face  value  of  $100." 

This  statute,  of  course,  is  applicable  to  an  increase  of  capital  stock  in  the 
instant  case.  Your  original  calculation,  then,  was  based  upon  the  statute 
and  you'  could  not  have  done  otherwise  than  you  have  done.  At  one  time 
this  office  expressed  a  doubt  to  you  upon  the  validity  of  fixing  an  arbitrary 
value  of  $100  upon  non-ipar  stock  in  estimating  the  amount  of  the  cor- 
poration's organization  tax.  That  doubt  has  been  completely  removed  by  a 
recent  decision  of  the  Supreme  Court  of  the  United  States,  Roberts  <& 
ScTiaefer  Co.  v.  Emerson,  46  Su.  Ct.  Rep.  p.  375.  That  case  holds  distinctly 
that   the   State  has   the   constitutional   right  to   make   the   total   authorized 
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capital  stock  the  basis  for  the  calculation  of  organization  tax.  It  is  further 
held  that  the  fixing  of  the  value  of  such  non-par  stock  at  $100  in  de- 
termining the  amount  of  its  organization  tax  was  also  valid  legislation  by 
the  State. 

It  is  very  clear  that  the  certificate  of  amendment  cannot  at  all  modify 
or  impair  the  meaning  of  the  statute  itself  which  speaks  in  clear  and  un- 
mistakable terms. 


COBPORATION — InSURANCE^EnTITLEI) 

July  9,  1926. 

Where  the  title  taken  by  a  corporation  at  the  time  of  its  organization 
tends  to  indicate  that  it  is  doing  an  insurance  business,  it  cannot  be 
incorporated  under  Chapter  22.  If,  however,  it  is  doing  an  insurance  agency 
business,  such  as  the  title  suggested  by  you,  "Washington  Insurance  and 
Realty  Company,"  we  know  of  no  reason  why  they  should  not  be  permitted 
to  retain  the  word  "insurance"  in  the  name  of  the  corporation.  In  the 
connection  in  which  it  is  used,  it  seems  to  mean  only  that  they  are  doing 
an  insurance  agency  business. 


OPINIONS  TO  THE  STATE  AUDITOR 


Appropkiation  Act — When  Effective 

March  24,  1925. 

You  propound  this  question  to  this  office: 

Do  the  repealing  clauses  in  the  appropriation  act  of  1925  become  effective 
on  March  10,  1925,  the  day  the  bill  vras  ratified,  or  on  June  30,  1925,  close 
of  the  fiscal  year? 

It  is  evident  from  an  inspection  of  the  appropriation  bill  that  the  General 
Assembly  intended  to  repeal  all  appropriations  theretofore  made  to  any 
department,  institution  or  agency  of  the  State  and  to  include  in  tffat  act 
appropriations  for  all  purposes  connected  with  the  State  Government  for 
the  fiscal  years  beginning  July  1,  1926,  and  July  1,  1927,  when  such  appro- 
priations would  be  available.  It  could  not  have  intended,  in  doing  this,  to 
repeal  immediately  upon  the  ratification  of  the  act  all  appropriations  thereto- 
fore made  for  the  State  Government  or  its  agencies.  If  this  is  to  be  the 
effect  of  the  act,  then  the  wheels  of  government  would  stop  completely, 
because  there  would  be  no  authority  to  pay  out  any  money  for  its  support 
if  these  various  acts  purporting  to  be  repealed  in  the  appropriation  act  of 
1925  should  be  repealed  immediately  upon  ratification  of  that  act.  It  has 
been,  indeed,  throughout  the  history  of  the  State  a  fixed  rule  that  appro- 
priations made  at  each  biennial  session  of  the  Legislature  should  not  be 
available  until  the  beginning  of  the  new  fiscal  year. 


County  Audit 

May  4,  1925. 

We  have  received  your  letter  of  May  2,  enclosing  letter  from  R.  C.  Birming- 
ham &  Company,  accountants  engaged  in  making  an  audit  in  Haywood 
County.  The  questions  propounded  by  Birmingham  &  Company  to  you  are 
as  follows,  with  the  answer  appended: 

(1)  Has  the  county  treasurer  authority  to  disburse  money  on  an  order 
drawn  by  persons  other  than  the  register  of  deeds  or  lawful  deputies  acting 
for  the  board  of  county  commissioners? 

We  find  nothing  in  the  statutes  which  regulates  this  particular  act  of  the 
board  of  county  commissioners  so  as  to  require  all  county  warrants  before 
they  can  be  honored  by  the  treasurer,  to  be  signed  by  the  register  of  deeds. 
The  register  of  deeds  is  clerk  of  the  board  and  his  authority  to  sign  such 
warrants  is  derived  from  that  of  the  board  of  county  commissioners  to 
issue  those  warrants.  The  principal  question  here  is,  has  the  account  upon 
which  the  warrant  is  based  been  audited  by  the  board  of  county  commis- 
sioners and  by  them  directed  to  be  paid?  If  it  has  been,  then  the  duty  to 
issue  the  warrant  is,  of  course,  imposed  upon  the  register  of  deeds  as  clerk 
of  the  board.     If  the  register  of  deeds  authorizes  any  other  person  in  his 
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presence  to  sign  the  warrant  after  it  has  been  directed  to  be  issued  by  the 
board,  that  would  be  a  legal  warrant,  though  such  practice  is  a  serious 
irregularity. 

(2)  Where  the  salary  of  the  treasurer  is  specified  by  law,  has  he  the 
right  to  accept  additional  compensation  for  handling  any  county  bond  issue? 

If  the  accountant  doing  the  auditing  means  to  present  to  this  office  the 
question  whether  the  board  of  county  commissioners  has  authority  to 
grant  the  treasurer  additional  compensation,  then  it  is  very  clear  that  it 
has  not  such  authority.  The  salary  of  the  treasurer  of  Haywood  County 
is  fixed  by  Chapter  394,  Public-Local  Laws,  1923,  as  follows: 

Sec.  5.  On  and  after  the  first  Monday  in  December,  one 
thousand  nine  hundred  and  twenty-four,  the  county  commis- 
sioners of  Haywood  County  are  hereby  authorized  and  directed, 
in  their  settlements  with  the  treasurer  of  said  county,  to  allow 
him  (or  her)  the  sum  of  two  thousand  dollars  per  annum, 
payable  in  equal  monthly  installments,  which  sum  shall  consti- 
tute his  (or  her)  full  compensation  for  receiving  and  disbursing 
the  funds  of  Haywood  County  of  all  descriptions  from  whatever 
source  derived  and  for  the  performance  of  any  other  duties  that 
the  board  may  require  of  said  treasurer.  The  salary  hereby 
authorized  shall  be  pro-rated  among  the  different  funds  for 
which   levies  are  made  and   accounts  kept. 

It  is  very  clear  from  this  that  the  board  of  county  commissioners  cannot 
increase  the  compensation  of  the  county  treasurer  for  any  duties  performed 
by  him  of  whatsoever  character  or  nature. 

The  difficulty  arising  from  these  letters  sent  by  these  accountants  to  you 
is  that  they  are  not  definite  enough  in  regard  to  the  statutes  relied  upon 
for  such  payments.  To  fail  to  refer  to  them  imposes  upon  this  office 
unnecessary  and  burdensome  work.  The  old  act  relating  to  the  compen- 
sation of  the  treasurer  of  Haywood  County  is  Chapter  557,  Public-Local 
Laws  of  1919.  The  standard  there  fixed  for  his  compensation  is  that  which 
he  derived  from  commissions  for  the  fiscal  year  ending  the  first  Monday 
in  December,  1918.  From  the  wording  of  the  act  it  is  apparent  that  that 
cannot  be  exceeded. 


Salary  and  Wage  Commission — Pay  of  Employees 

May  15,  1925. 

In  the  matter  of  the  pa]/  of  the  clerical  assistance  of  the  Salary  and  Wage 

Commission 

The  concluding  clause  of  section  1  of  the  act  to  provide  a  salary  and  wage 
commission  is  as  follows: 

Clerical  assistance  shall  be  paid  out  of  the  emergency  con- 
tingent fund  of  the  general  appropriation  bill  upon  approval  of 
the  budget  bureau. 

» 
As  this  act  contemplates  the  functioning  of  this  commission  on  or  about 
April  1,  1925,  and  as  the  emergency  contingent  fund  which  is  provided  for 
in   the   appropriation    act    of    1925    is    not    available    until    the    first   day   of 
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July,  1925,  we  found  it  necessary  soon  after  the  enactment  of  the  Salary 
and  Wage  Commission  to  investigate  how  and  when  the  clerical  assistance 
of  this  commission  could  be  compensated  for  their  services  rendered  before 
the  emergency  contingent  fund  was  available. 

Our  conclusion  then  (and  it  is  still  our  conclusion)  was  that  resort 
must  be  had  to  section  3861(d)  of  the  third  volume  of  the  Consolidated 
Statutes,  which  is  as  follows: 

Employment  of  additional  assistants;  compensation.  The 
Governor  and  Council  of  State  are  authorized  and  empowered  to 
employ  any  additional  clerical  or  stenographic  help,  in  any  of 
the  departments  of  the  State,  upon  the  written  request  of  the 
head  of  said  department,  and  when  they  shall  become  satisfied 
that  such  additional  help  is  needed,  temporarily  in  such  depart- 
ment, to  do  efficiently  the  work  of  said  department,  and  fix  the 
salary  of  such  additional  help  under  section  3861(c). 

This  section  is  invoked  as  a  temporary  expedient  until  the  specific  fund 
from  which  it  is  to  be  paid  is  available.  We  think  that  the  Governor  and 
Council  of  State  should  enter  upon  its  minutes  the  authority  of  Mr.  Rogers 
to  employ  the  help  necessary  for  the  salary  and  wage  commission  to  function, 
and  direct  the  Auditor  to  pay  such  salary  upon  the  certificate  of  Mr. 
Rogers  that  the  particular  employee  has  been  engaged  for  the  purposes  of 
the  act.  Of  course,  as  seen  by  the  above  quoted  section,  the  salary  of  these 
employees  cannot  exceed  $1,800  per  annum  each. 


Private  SECKETrAEY — Fees 

June  9,  1925. 

In  the  matter  of  the  fifty  cent  fee  retained  by  the  Private  Secretary  to  the 

Governor 

In  order  that  you  may  understand  clearly  the  position  of  this  office,  I 
give  a  brief  synopsis  of  the  history  of  the  compensation  of  the  Private 
Secretary  to  the  Governor.  For  the  first  time  in  Chapter  405,  Private  Laws 
of  1901,  he  was  allowed  to  retain  fifty  cents  on  each  commission  issued  as 
part  of  his  compensation.  Chapter  830,  Public  Laws  of  1907,  repealed  all 
of  these,  fixing  the  salary  of  the  Private  Secretary  at  $2,000  per  annum  and 
no  more.  This  salary  was  increased  from  time  to  time,  each  of  the  acts 
so  increasing  it  fixing  a  definite  round  sum  for  his  cohipensation  and 
stating  that  it  should  be  no  more:  Chapter  95,  Public  Laws,  1911;  Chapter  1, 
Public  Laws,  1913;  Chapter  50,  Public  Laws,  1915;  Chapter  214,  Public  Laws, 
1917.    The  above  chapter,  Laws  of  1907,  in  Section  1  included  this  provision: 

No  employee  named  herein  shall  receive  any  compensation 
by  way  of  fees  or  special  appropriations  or  from  any  depart- 
mental fund  except-  as  hereinafter  provided. 

Until,  then,  the  enactment  of  the  Consolidated  Statutes  of  1919  the 
Private  Secretary  to  the  Governor  was  not  entitled  to  retain  this  fifty  cents. 
The    act    of    1907    was    brought    forward    in    the    Consolidated    Statutes    as 
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Section    3850.      The    conclusion    of   that   section    in    specific    terms    modifies 
materially  the  conclusion  of  Section  1  of  the  act  of  1907,  as  follows: 

No  officer  or  employee  of  the  State  shall  receive  any  com- 
pensation other  than  the  salaries  fixed  in  this  chapter,  except  as 
provided  by  fees  or  by  special  appropriations  or  from  any  de- 
partmental fund. 

This,  as  is  readily  perceived,  entirely  changes  the  meaning  of  the  law 
as  contained  in  the  act  of  1907.  As  you  know,  the  Consolidated  Statutes  of 
1919  were  introduced  into  the  General  Assembly  of  1919  as  a  bill.  It  was 
enacted  as  a  law  by  being  put  upon  its  several  readings  in  each  house  in 
accordance  with  the  provisions  of  Section  14  of  Article  2  of  the  Constitution. 
It  became,  then,  a  distinct  enactment  of  the  General  Assembly  and  was 
intended  to  repeal  all  public  and  general  statutes  not  contained  therein 
(Section  8101)  and  was  declared  to  be  in  force  from  and  after  August  1, 
1919  (Section  8107). 

The  exception,  then,  to  C.  S.  Section  3850  must  be  interpreted  in  connection 
with  the  provisions  contained'  in  that  chapter,  71,  which  deals  with  salaries 
and  fees  of  State  and  county  officers  and  employees.  Section  3859  provides 
the  compensation  of  the  Private  Secretary.  It  first  states  that  he  shall  be 
allowed  an  annual  salary  of  $2,500  and  then  requires  him  to  charge  and 
collect  certain  fees  which  are  to  be  paid  by  the  persons  for  whom  the  services 
are  rendered.  Among  these  fees  are  $2.50  each  for  all  commissions  issued 
by  the  Governor's  office.  Then  comes  this  declaration,  which  is  the  point 
in  the  discussion: 

All  fees,  except  fifty  cents  on  each  commission  issued,  which 
shall  be  retained  by  the  Private  Secretary  for  his  services, 
received  by  him  shall  be  paid  into  the  Treasury  quarterly. 

Here,  then,  is  a  distinct  and  unequivocal  declaration  by  the  Legislature 
that  he  shall  be  entitled  to  this  fifty  cents.  There  is  no  room  for  construc- 
tion or  interpretation  of  the  statute.  It  speaks  in  clear  and  unmistakable 
terms  as  to  this  matter.  It  makes  no  difference,  then,  what  may  have  been 
the  law  before  August  1,  1919.  What  has  been  the  law  since  is  the  question 
involved? 

Has  there,  then,  been  any  modification  of  this  statute  in  relation  to  the 
compensation  of  the  Private  Secretary  to  the  Governor  since  August  1, 
1919?  Chapter  227,  Public  Laws  of  1921,  amends  C.  S.  Section  3859  by  strik- 
vAg  out  in  line  2  and  in  line  3  thereof  the  words  "twenty-five  hundred"  and 
in  inserting  in  lieu  thereof  the  words  "three  thousand."  It  is  entirely  clear 
that  the  only  effect  of  this  act  is  to  leave  Section  3859  as  it  was  with  "three 
thousand"  substituted  for  "twenty-five  hundred."  The  General  Assembly 
of  1925  interpreted  this  amendment  in  the  way  herein  set  out  by  including 
Section  3859  in  the  Third  Volume  of  the  Consolidated  Statutes  in  identical 
terms  as  it  had  been  in  the  Consolidated  Statutes  of  1919  with  the  exception 
that  $3,000  is  fixed  as  the  annual  salary  in  place  of  the  $2,500  of  the  former 
statute.  It  thus  declared  (for  the  Third  Volume  of  the  Consolidated  Statutes 
was  enacted  as  a  law  at  the  session  of  1925)   that  all  fees,  except  fifty  cents 

10 
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on  each  commission  issued,  whicli  shall  be  retained  by  the  Private  Secretary 
for  his  services,  received  by  the  Private  Secretary  shall  be  paid  into  the 
Treasury  quarterly. 

It  is  suggested,  however,  that  Section  91  of  the  Revenue  Act  of  1925  may 
have  some  effect  upon  the  legal  aspect  of  the  salary  act  as  above  set  out. 
Not  at  all,  as  we  understand  the  law.  That  section  levies  a  tax  of  $2.50 
upon  the  aflBxing  of  the  Great  Seal  of  the  State  on  any  commission  and  allows 
the  officer  affixing  said  Great  Seal  and  collecting  this  tax  to  retain  5  per  cent 
of  the  amount  so  collected.  The  statute  there,  however,  is  dealing  with  the 
tax  levied  by  the  State.  The  fees  collected  by  the  Private  Secretary  under 
Section  3859  are  an  entirely  different  proposition — they  are  the  cost  of  the 
services;  the  other  is  distinctly  a  tax.  The  only  effect  of  Section  91  of  the 
Revenue  Act,  then,  would  be  to  allow  the  Private  Secretary  to  retain  the 
F.  per  cent  commission  on  collection  of  this  seal  tax,  in  addition  to  this  other 
salary  and  commission. 


General  Fund  Note  Act 

June  18,  1925. 

We  return  herewith  copy  of  the  minutes  of  the  Council  of  State  of  the 
meeting  on  June  8,  1925.  This  office  has  approved  heretofore  of  the  disposi- 
tion made  by  the  Council  of  State  of  the  indebtedness  of  the  State  described 
in  the  minutes  as  "first"  and  "fourth."  Those  described  in  the  minutes  as 
"second"  and  "third"  have  not  heretofore  been  presented  to  this  office.  As 
the  Council  of  State  has  directed  that  these  two  should  also  be  provided  for 
out  of  the  general  fund  note  act,  with  proper  information  before  them,  we 
also  approve  this  disposition  made  of  them  by  the  Council  of  State. 


Pension — Widow's  Pension 

October  23,  1925. 

You  propound  this  question  to  us  in  your  letter  of  October  23d: 

If  a  Confederate  Soldier  pensioner  dies  after  the  15th  of  September  or 
after  the  15th  of  April,  can  you  pay  the  widow  the  Soldier's  pension,  or  shall 
you  recall  the  Soldier's  check  and  pay  her  the  amount  of  the  widow's 
pension? 

You  state  in  your  letter  that  the  widow's  pension  under  the  Appropria- 
tion Act  of  1925  will  be  about  $100  a  year,  whereas,  that  of  Confederate 
Soldiers  of  the  fourth  class  will  be  about  $150,  III,  C.  S.  5168  (s)  and  5168- 
(t)    clearly,  we  think,  contemplate  this: 

If  a  pensioner  dies  after  the  15th  of  September,  say  before  the  December 
pension  check  is  delivered  to  him,  it  is  declared  lawful  for  the  clerk  of  the 
Superior  Court  of  the  county  in  which  the  deceased  pensioner  lived  to  deliver 
the  pension  check  due  in  Decemher  to  the  widow  or  next  of  kin  of  such  pen- 
sioner. Manifestly,  this  check  goes  to  the  widow  or  next  of  kin,  not  because 
they  are  directly  pensioners  of  the  Government,  but  as  part  of  the  estate  of 
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the  deceased  Confederate  Soldier.  As  you  know,  some  widows  cannot  qualify- 
as  Confederate  pensioners  after  the  death  of  their  husband  on  account  of 
the  marriage  having  occurred  since  the  period  fixed  by  the  statute.  This 
pension  check,  then,  goes  to  the  widow  independent  of  her  being  entitled 
to  a  pension  herself.  On  the  death  of  her  husband,  however,  she  continues 
to  take  his  pension  for  a  period  of  one  year,  it  makes  no  difference  whether 
the  marriage  occurred  after  the  first  day  of  January,  1898,  or  since,  as  to 
this  particular  payment.  She  takes  it  as  widow  of  the  deceased  pensioner 
and  gets  his  pension  provided  the  amount  does  not  exceed  a  widow's  pension 
as  prescribed  by  law.  In  other  words,  a  widow  situated  with  reference  to 
the  deceased  pensioner  as  above  described  cannot  on  your  assumption  that 
widow  pensioners  are  entitled  to  $100,  receive  more  than  $100  for  the  year 
succeeding  her  husband's  death.  If  her  husband,  then,  previous  to  his  death 
was  drawing  $150,  she  is  allowed  only  $100. 

If,  therefore,  she  received  check  for  December,  her  husband  dying  after 
September  15th,  that  is  to  be  included  in  the  $100  which  she  is  to  receive 
as  widow  of  the  deceased  pensioner.     This  seems  to  be  the  effect  of  the  law. 


JuDGE^ — Emergency — ^Compensation 

December  18,  1925. 

It  seems  that  the  Honorable  Walter  D.  Siler  was  commissioned  by  the 
Governor  of  the  State  as  Emergency  Judge  under  Chapter  216  of  the  Public 
Laws  of  1925  to  hold  a  one  week  civil  term  for  the  Catawba  County  Superior 
Court.  On  Wednesday  of  that  one  week's  term  the  Court  entered  upon  the 
trial  of  a  civil  case.  Such  was  the  character  of  that  case  that  it  was  neces- 
sary, in  order  to  complete  its  hearing,  to  continue  the  Court  over  until 
Wednesday  of  the  following  week. 

Upon  this  you  ask  the  opinion  of  this  office  as  to  whether  or  not  Mr. 
Siler  is  entitled  to  two  weeks'  pay  under  Chapter  216,  Public  Laws  of  1925. 
Though  the  question  is  not  free  from  doubt,  we  think  he  is,  for  the  follow- 
ing reasons:      Section  3  of  Chapter  216  declares: 

That  such  emergency  judges,  during  the  time  noted  in  the 
commission  evidencing  his  appointment,  shall  have  all  the  juris- 
diction which  is  now  or  may  be  hereafter  lawfully  exercised  by 
the  presiding  and  resident  judge  of  a  district  in  which  the  court, 
or  courts,  to  be  held  by  such  emergency  judge  shall  have,  etc. 

Section  4637  of  the  Consolidated  Statutes  was  enacted  specifically  for  the 
purpose  of  enabling  Superior  Court  judges  to  continue  terms  for  the  trial  of 
cases  until  the  trial  of  such  case  is  completed.     That  section  is  as  follows: 

In  case  the  term  of  a  court  shall  expire  while  a  trial  for 
felony  shall  be  in  progress,  and  before  judgment  shall  be  given 
therein,  the  judge  shall  continue  the  term  as  long  as  in  his 
opinion  it  shall  be  necessary  for  the  purposes  of  the  case;  and  he 
may  in  his  discretion  exercise  the  same  power  in  the  trial  of 
any  other  cause  under  the  same  circumstances,  except  civil 
actions  begun  after  Thursday  of  the  last  week. 
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Section  5  of  Chapter  216  makes  the  compensation  of  an  Emergency  Judge 
for  each  week  or  fractional  part  thereof,  $150  and  his  actual  expenses,  in- 
cluding his  traveling  expenses  to  and  from  his  home. 

Though  the  commission  of  the  Judge  may  direct  the  Emergency  Judge 
to  hold  a  one  week's  term,  then,  yet  as  soon  as  he  is  thus  commissioned,  he 
has  all  the  authority  under  Section  3  necessary  for  him  to  continue  the 
term  for  the  hearing  of  a  particular  case  under  Section  4637.  This  power 
and  authority  is  incident  to  his  appointment  as  Emergency  Judge. 

Consequently,  Mr.  Siler  is  entitled  to  the  additional  $150  and  his  actual 
expenses. 


License  Tax — ^Counties 

May  5,  1926. 

You  verbally  request  an  opinion  of  this  office  as  to  whether  or  not  each 
county  is  compelled  to  levy  a  license  tax  in  the  same  amount  as  that  levied 
by  the  State  on  persons  selling  pianos  or  organs  under  Section  74  of  the 
Revenue  Act  of  1925.     Section  101  of  the  Revenue  Act  is  as  follows: 

In  cases  where  a  specific  license  tax  is  levied  for  the  privilege 
of  carrying  on  any  business,  trade  or  profession,  the  county  may 
levy  the  same  tax  and  no  more,  provided,  no  provisions  to  the 
contrary  are  made  in  the  section  levying  the  specific  license  tax. 

Now,  there  is  no  provision  to  the  contrary  in  section  74  in  relation  to  this 
particular  license  tax.  Agents,  however,  holding  the  $10  duplicate  license 
of  section  74  may  be  taxed  by  the  county  only  to  the  amount  of  $5  per  annum. 

It  is  noticeable  that  section  101  is  permissive  in  the  sense  that  the  board 
of  commissioners  may  or  may  not  levy  the  particular  license  tax,  as  they 
determine.  In  other  words,  the  levying  of  such  tax  is  left  to  the  board  of 
commissioners  and  in  this  instance,  as  in  all  instances,  there  must  be  a 
levy  by  the  board  before  such  tax  can  be  collectible. 


Judge — Regular  Term — Compejstsation 

June  29,  1926. 

In  your  letter  of  June  28th  you  ask  my  opinion  as  to  whether  a  judge  as- 
signed to  hold  a  regular  term  of  court  out  of  his  district  would  be  entitled 
to  extra  compensation  as  provided  by  C.  S.  1451. 

That  section  provides  for  the  compensation  of  $100  per  week  to  a  judge 
holding  a  special  term  of  court.  And  again,  C.  S.  3884  in  fixing  the  salaries 
of  Superior  Court  judges  provides  for  extra  compensation  for  special  terms 
of  court  only.  I  find  no  provision  for  any  extra  compensation  where  a  judge 
holds  a  regular  term  outside  of  his  district  by  the  appointment  of  the  Gov- 
ernor. I,  therefore,  advise  that  payment  of  such  extra  compensation  is 
limited  to  those  cases  where  the  judge  holds  a  special  term  of  court. 


OPINIONS  TO  THE  STATE  TREASURER 


ToRRENS  Act — Gxtarantee  Fim) 

October  27,   1924. 

I  cannot  advise  you  to  pay  out  any  of  the  guaranty  fund  or  any  other  funds 
unappropriated  in  the  Treasury  of  the  State  upon  the  demand  of  B.  F. 
Pickles',  Trustee,  for  a  defect  in  the  title  Torrenized,  in  that  the  examiner 
failed  to  report  an  encumbrance  upon  the  property  of  A.  H.  Stephens. 
The  statute  provides  that  a  suit  shall  be  brought  against  you  in  the  county 
in  which  the  land  is  situate,  and  I  am  writing  Mr.  Brinson  that  we  must 
insist  upon  the  suit  being  brought,  and  we  will  contest  in  that  suit  the 
right  to  claim  against  the  guaranty  fund.  , 


Validity — Chapter   87  P.   L.   1911 

February  17,  1925. 

According  to  your  request  of  February  17th,  we  have  investigated  the  val- 
idity of  the  $60,000  bond  issue  authorized  in  1911  to  establish  the  N.  C. 
School  for  the  Feeble  Minded,  Chapter  87,  Public  Laws  of  1911,  and  have 
come  to  the  conclusion  that  such  bonds  are  valid  obligations  of  the  State. 
The  legislative  history  of  the  bill  is  as  follows: 

Senator  Cartwright  introduced  it  in  the  Senate  on  January  31,  1911.  It 
poissed  its  first  reading  and  was  referred  to  the  committee  on  insane  asylums, 
S.  J.,  p.  149.  On  February  3,  1911,  on  motion  of  Senator  Johnson,  the  bill 
was  re-referred  to  the  committee  on  appropriations  and  five  hundred  copies 
were  ordered  printed,  S.  J.,  p.  169,  after  the  bill  had  been  reported  favorably 
by  the  committee  on  insane  asylums,  S.  J.,  p.  171.  On  February  22,  1911, 
the  bill  was  reported  favorably  by  the  appropriations  committee,  S.  J.,  p. 
S83,  as  amended.  That  amendment  was  to  include  in  the  bill  section  31/2 
as  follows: 

The    State    Superintendent  of  Public    Instruction   shall    be  ex 
officio  president  of  the  board  of  trustees. 

On  February  24,  1911,  the  bill  passed  its  second  reading  upon  roll  call, 
ays  47  (naming  them),  nos  none,  S.  J.,  p.  467.  On  February  25,  1911,  it 
passed  its  third  reading,  ays  29  (naming  them),  nos  19  (naming  them), 
and  thereupon  it  was  ordered  sent  to  the  House  of  Representatives.  On 
Tuesday,  February  28,  1911,  a  message  from  the  Senate  was  received,  the 
bill  was  put  upon  its  first  reading  and  referred  to  the  committee  on  ap- 
propriations, H.  J.,  p.  784.  On  Thursday,  March  2,  1911,  there  was  a  favor- 
able report  from  the  appropriations  committee,  but  it  was  accompanied  by 
an  amendment,  H.  J.,  p.  875.     That  amendment  was  as  follows:     That  the 
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bill  as  it  passed  the  Senate  authorized  a  hond  issi^e  of  $100,000.  The  com- 
mittee on  appropriations  in  the  House  reduced  the  amount  to  $60,000.  At 
the  night  session  the  same  day  it  passed  its  second  reading,  78  voting  in 
the  affirmative  (naming  them),  and  18  in  the  negative  (naming  them),  H. 
J.,  p.  919.  On  March  3,  1911,  it  passed  its  third  reading,  76  ays  (naming 
them),  and  19  nos  (naming  them),  and  was  sent  to  the  Senate  for  concur- 
rence in  the  House  amendment.  On  March  3,  1911,  the  Senate  concurred  in 
the  amendment  and  the  bill  was  ordered  enrolled,  S.  J.,  p.  665.  On  March 
4,  1911,  it  was  reported  in  the  Senate  properly  enrolled  and  sent  to  the 
office  of  the  Secretary  of  State,  S.  J.,  p.  705.  The  same  report  was  made  in 
the  House  on  the  same  day,  March  4,  1911,  H.  J.,  p.  996. 

.  It  is  clear,  we  think,  that  the  amendment  made  in  the  Senate  was  im- 
material under  the  rulings  of  our  Supreme  Court  and  did  not  require  the 
bill  to  be  put  upon  the  necessary  roll  calls  after  the  amendment.  It  is 
equally  clear  that  the  amendment  made  by  the  appropriations  committee  of 
the  House  did  not  require  roll  calls  after  the  amendment  was  made  because 
it  reduced  the  amount  of  bonds  to  be  issued  from  $100,000  to  $60,000. 


State  Deposits — Prefekbed  Claim 

February  24,  1925. 

We  have  received  your  letter  of  February  23d,  enclosing  a  letter  from  Mr. 
I-'loyd  G.  Whitney,  Manager  of  the  Fidelity  and  Deposit  Company  of  Mary- 
land, at  Charlotte,  N.  C.  We  have  been  unable  to  find,  and  know  of  no  stat- 
ute in  North  Carolina  which  makes  a  deposit  made  by  the  State  in  a  bank 
a  preferred  claim  against  that  bank  in  case  of  insolvency.  All  taxes  due 
the  State  are,  of  course,  preferred  claims  under  C.  S.  Section  1220  and  also 
in  bankruptcy  courts.  Section  64,  subsection  (a)  of  the  Bankruptcy  Act. 
If  we  were  to  prepare  for  you  and  you  were  to  file  a  claim  with  the  Receiver 
of  the  Citizens  Bank  and  Trust  Company  of  Wilmington,  N.  C,  claiming  a 
preference  against  the  assets  of  that  insolvent  bank  by  reason  of  the  fact 
that  the  State  had  a  deposit  in  that  ban'v,  it  would  be  an  utterly  vain  thing. 


Taxation — Motor   Vehicles — Used   Cars 

March  27,  1925. 
In  re  Raiols  Auto  Parts  Wrecking   Company 

I  understand  that  Judge  Manning  passed  on  the  complaint  of  this  concern 
and  held  that  this  party  was  liable  for  the  tax.  However,  at  your  request 
I  have  examined  the  file  on  the  subject  with  a  view  to  advising  you  as  to 
whether  there  should  be  a  refund  of  the  $120  paid  to  Mr.  Gates. 

The  tax  collected  was  for  the  years  1921-22  and  1922-23.  Mr.  Gates  ascer- 
tained that  no  manufacturer's  license  tax  for  the  Stephens  car  was  paid 
for  the  year  1921-22,  and  that  for  the  year  1922-23  the  manufacturer's  license 
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tax  was  paid  by  the  Stephens  Manufacturing  Company  but  no  duplicate 
issued  or  authorized  for  this  concern.  If  the  manufacturer's  license  tax 
had  been  paid  by  this  coacern  or  by  another  an  agent's  license  issued  to 
the  Rawls  Company,  it  would  have  had  the  right  under  such  license  to  sell 
without  further  tax  used  cars  taken  in  exchange  for  Stephens  cars  sold 
by  it.  Under  such  license  it  would  not  have  had  the  right  to  buy,  sell  or  ex- 
change used  cars  other  than  those  so  taken  by  it  in  trades  for  the  new  cars 
it  was  authorized  to  sell.  Prom  the  facts  stated,  then,  it  appears  that  it 
held  no  license  authorizing  it  to  deal  in  used  cars  of  any  kind. 

From  its  letter  of  November  10th,  1924,  it  appears  that  this  concern  did 
during  the  years  named  engage  in  the  business  of  buying  used  cars.  Sec- 
tion 72,  Revenue  Act,  1921,  provides  that  "every  independent  or  second-hand 
dealer  engaged  in  the  business  of  buying,  selling  or  exchanging  any  niake 
of  automobiles  in  this  State  on  which  the  manufacturer's  license  of  $50D 
has  been  paid,  shall  pay  a  license  tax  of  $50  per  annum  to  the  State  'Treas- 
urer and  obtain  a  license  for  conducting  such  business."  The  disposition 
afterwards  made  of  used  cars  so  purchased  would  not  alter  the  fact  that 
the  concern  engaged  in  the  business  of  "buying"  such  cars. 

As  stated.  Judge  Manning  has  heretofore  held  that  a  concern  operating  as 
this  was  is  liable  for  the  $50  tax.  The  Department  of  Revenue  has  accepted 
this  construction  of  the  law  and  has  been  operating  under  it,  collecting  such 
taxes  from  other  persons  or  concerns  conducting  a  business  similar  to  the 
one  of  the  Rawls  Company. 

I  would  not  feel  free  to  reverse  the  ruling  made  by  Judge  Manning  and 
thus  interfere  with  the  practice  of  the  Department  of  Revenue  with  respect 
to  this  tax.  I  may  add  also  that  I  think  the  construction  placed  upon  the 
section  by  Judge  Manning  is  the  correct  one  and  that  the  tax  was  properly 
imposed  and  collected. 


State  Bonds — Registration 

April  8,  1925. 

In  re  Huguette  Marcelle  Clark,  Trust — Assignment  of  registered  Bonds 

of  this  trust 

We  have  examined  carefully  the  papers  sent  to  you  by  the  Guaranty  Trust 
Company  of  New  York  in  relation  to  the  assignment  of  certain  registered 
bonds  of  the  State  of  North  Carolina  belonging  to  the  above  Trust.  This 
assignment  is  rendered  necessary  by  the  substitution  of  other  trustees  in 
the  place  of  those  in  whose  names  the  bonds  were  originally  registered.  The 
statute  requires  that  the  written  assignment  of  such  bonds  must  be  ac- 
knowledged in  the  form  satisfactory  to  the  State  Treasurer.  Section  7405, 
3d  Volume,  C.  S.,  1924. 

This  office  has  always  advised  you  that  the  signatures  to  such  assignment 
should  be  acknowledged  before  a  notary  public  and  the  assignment  probated 
by  him  in  the  usual  form.  The  assignments  in  the  instant  case  are  not  so 
acknowledged  and  proven.  When  this  is  done,  we  think  they  will  be  in 
proper  form.    What  is  stamped  on  the  face  of  these  assignments,  to  wit: 
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Signatures  guaranteed  by  Guaranty  Trust  Company  of  New 
York. 

is  not  sufficient  to  abrogate  the  requirements  that  the  signatures  should  be 
acknowledged  and  proven  before  a  notary  public  with  a  seal.  Otherwise, 
we  think  the  papers  are  in  proper  form  for  entry  of  the  assignments. 


Lake  Waccamaw — Appropriation 

May  11,  1925. 

In  reply  to  yours  of  May  8th.  You  ask  the  opinion  of  this  office  upon  an 
apparent  conflict  between  H.  B.  651,  S.  B.  1363,  entitled  "An  Act  to  au- 
thorize the  appropriation  of  three  thousand  dollars  to  the  construction  oT  a 
dam  at  Lake  Waccamaw,  Columbus  County,"  and  the  general  appropriation 
bill.  The  former  was  ratified  March  7,  1925,  and  the  latter  March  10,  1925. 
Section  10  of  the  appropriation  act  declares  that  "All  laws  and  clauses  of 
laws  in  conflict  with  this  act,  including  such  as  cover  the  subject  matter 
of  the  provisions  of  this  act  which  are  not  included  herein,  are  hereby  re- 
pealed." 

There  are  two  general  principles  which  are  applicable  to  this  situation 
that  we  think  solve  the  problem.  The  first  is,  the  acts  of  the  Legislature 
dealing  with  the  same  general  subject,  especially  when  enacted  at  the  same 
session  of  the  Legislature,  must  be  contrued  together  so  that  both  may 
stand,  if  possible,  because  repeals  by  implication  are  not  favored.  The 
second  is  that  legislation  in  general  terms  does  not  repeal  an  act  dealing 
with  a  special  subject  unless  the  repeal  is  positive  and  direct  or  by  neces- 
sary inference,  because  it  is  assumed  that  the  mind  of  the  Legislature  was 
directed  to  the  special  subject  at  the  time  that  it  enacted  the  latter,  and, 
therefore,  intended  that  it  should  be  an  exception  to  the  general  rule  estab- 
lished by  the  general  law,  even  though  the  general  law  was  enacted  a  few  days 
after  the  special  act.  We  do  not  think  that  the  repealing  clause  in  the 
general  appropriation  bill  had  the  necessary  effect  of  repealing  this  special 
appropriation;  consequently,  it  may  stand,  notwithstanding  such  repealing 
clause. 

You  also  ask  our  interpretation  of  section  2  of  the  Lake  Waccamaw  act 
upon  the  terms  used  therein  as  to  when  you  are  authorized  to  pay  out  the 
$3,000.     Section  2  is  as  follows: 

The  Treasurer  is  hereby  authorized  to  pay  out  of  the  general 
fund  of  the  State,  not  otherwise  appropriated,  the  sum  of  three 
thousand  dollars  ($3,000)  to  the  County  Commissioners  of  Co- 
lumbus County  to  be  used  in  the  construction  of  said  dam  and 
spillway  as  allowed  by  the  act  of  Congress,  upon  assurance  that 
the  citizens  of  Columbus  County  are  prepared  to  pay  the  balance 
of  the  cost  of  the  construction  which  shall  be  not  less  than  three 
thousand   dollars    ($3,000). 

We  think  you  could  not  be  sure  that  the  citizens  of  Columbus  County  are 
prepared  to  pay  the  balance  of  the  cost  of  the  construction,  which  shall  not 
be  less  than  $3,000,  until  said  sum  of  $3,000  is  actually  raised  and  is  avail- 
able for  the  purposes  of  the  act. 


BIENNIAL  REPORT   OF  THE  ATTORNEY   GENERAL  153 

You  will  observe  that  you  are  authorized  to  pay  out  of  the  general  fund 
of  the  State  "not  otherwise  app7-oj)7'iated."  We  interpret  the  latter  clause 
as  subordinating  the  appropriation  of  the  act  to  general  appropriations, 
that  is,  unless  you  have  adequate  funds  to  meet  these  general  appropriations 
and  leave  a  balance  to  be  applied  to  the  purpose  of  the  act,  then  we  think 
this  appropriation  is  not  available. 


Lake   Waccamaw — Appropriation 

May  21,   1925. 

In  re  Lake  Waccamaw  Appropriation 

The  act  of  the  recent  session  of  the  Legislature  making  an  appropriation 
of  $3,000  by  the  State  for  the  purpose  of  erecting  a  dam  at  Lake  Waccamaw 
makes  this  appropriation  available  only  when  you  are  assured  that  the 
citizens  of  Columbus  County  are  prepared  to  pay  the  balance  of  the  cost 
of  the  construction,  which  shall  not  be  less  than  $3,000.  On  May  11th  we 
wrote  you: 

We  think  you  could  not  be  sure  that  the  citizens  of  Colum- 
bus County  are  prepared  to  pay  the  balance  of  the  cost  of  con- 
struction, which  shall  not  be  less  than  $3,000,  until  the  said  sum 
of  $3,000  is  actually  raised  and  is  available  for  the  purposes  of 
the  act. 

In  other  words,  this  fund  should  be  not  only  promised,  but  actually  col- 
lected and  deposited  in  a  solvent  bank  for  the  purpose  of  completing  this 
dam.  Of  course,  this  deposit  so  made  must  be  a  special  deposit  and  pro- 
tected by  a  depositary  bond.  When  this  amount,  then,  has  been  so  collected 
and  so  deposited  in  a  bank  with  adequate  security  from  the  bank,  a  cer- 
tificate from  the  bank  to  you  that  this  fund  was  in  it  subject  to  check 
for  the  purposes  of  the  work  would,  we  think,  justify  you  in  meeting  this 
sum  by  the  State  appropriation.  A  certificate  in  this  or  similar  form  from 
the  bank  would  answer: 

The  Bank  of -- -,  located  at  , 

hereby  certifies  to  the  State  Treasurer  that  there  has  been  de- 
posited in  it  a  special  fund  of  $3,000  by  the  citizens  of  Columbus 
County  and  that  the  same  is  adequately  secured  by  a  deposi- 
tary bond  and  is  subject  to  be  checked  against  to  aid  in  the  con- 
struction of  the  dam  at  Lake  Waccamaw  in  Columbus  County. 

This  day  of ,  1925. 

— - President 

Cashier 

(Seal) 

North  Carolina — Columbus  County. 

I,   ,  notary  public  in  and  for  said 

County,  do  hereby  certify  that  ,  President 

of  Bank  of  ,  and  ,  Cashier  of 

Bank   of ,   personally   appeared   before    me 

this  day  and  acknowledged  the  due  execution  of  the  foregoing 

certificate.     Witness  my  hand  and  notarial  seal,  this  day 

of  ....,  1925. 
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Insurance    Companies — Registration — Act    of    1925 

May  27,  1925. 

We  have  considered  the  two  acts  of  the  recent  General  Assembly  in  re- 
gard to  the  registration  of  certain  bonds  before  they  shall  be  deposited  with 
you  by  insurance  companies.  Both  of  them  were  ratified  on  March  6,  1925. 
The  first  is  the  "Act  for  registration  of  securities  deposited  by  insurance 
companies."  The  machinery  used  in  this  act  for  such  registration  is:  (1) 
The  Insurance  Commissioner  is  empowered  to  cause  bonds  of  any  state, 
county,  city  or  town  which  are  payable  to  bearer  to  be  registered  at  the  proper 
place  in  the  name  of  the  State  Treasurer  with  whom  those  bonds  are  to  be 
deposited.  This  must  be  done  with  the  written  consent  of  the  depositing 
insurance  company.  This  written  consent  is  secured  by  authority  in  the 
Insurance  Commissioner  to  require  these  companies  to  file  their  written  con- 
sent as  a  condition  precedent  to  the  right  of  making  such  deposit  or  the 
Tight  to  continue  any  such  deposit  heretofore  made.  (2)  The  act  to  provide 
for  registration  in  the  name  of  the  owner  of  the  bonds  of  the  counties,  cities, 
towns,  school  districts  and  school  taxing  districts.  That  act  merely  em- 
powers these  governmental  agencies  to  register  bonds  issued  by  them  and 
provides  the  machinery  through  which  such  registration  is  to  be  had.  There 
is  nothing  compulsory  in  the  act  except  as  the  consequence  of  any  registering 
of  the  bonds  may  affect  their  value  in  the  market.  For  instance,  if  the  In- 
surance Commissioner,  acting  under  the  other  law,  requires  bonds  of  this 
character  to  be  registered  before  they  shall  remain  on  deposit  or  be  de- 
posited with  the  State  Treasurer,  these  bonds  must  be  substituted  for  other 
bonds  so  registered  or  they  must  be  registered  by  the  subordinate  govern- 
mental agency  which  issued  them  before  they  can  be  accepted  as  such 
deposit.  The  registration  act,  then  steps  in  and  the  insurance  company  may 
apply  to  the  municipality  issuing  the  bonds  to  have  them  registered  under  the 
authority  of  the  act  of  1925. 

This,  we  think,  is  the  substance  of  these  two  acts,  and  in  the  absence  of 
specific  queries  upon  them,  we  think  this  interpretation  will  enable  both 
you  and  the  Insurance  Commissioner  to  act  upon  them. 


State   General   Fund — Special   Fund 

June  18,  1925. 
In  re   Using  temporarily  specific  funds  for  general  purposes 

In  reply  to  yours  of  June  17th. 

We  think  you  have  no  authority  to  use  temporarily  specific  funds  for 
general  purposes.  We  have  gone  over  carefully  the  statutes  to  which  you 
refer  in  your  letter.  Before  taking  them  up  seriatim,  however,  we  will 
answer  other  questions  put  by  you  in  your  letter.  The  first  we  have  already 
answered.  Second,  we  think  the  acts  of  1925  do  not  repeal  the  Treasurer 
ex  officio  law.  The  only  effect  of  the  daily  deposit  act  as  appears  by  section 
5  thereof  is  to  require  all  funds  of  whatever  nature  or  character  to  be 
deposited  by  the  various  State  institutions  in  depositary  banks  selected  by 
you  daily.     The  notification  to  you  of  these  deposits  are  to  be  accompanied 


BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL  155 

by  distribution  sheets  which  show,  among  other  things,  the  sources  from 
which  the  money  is  derived.  One  of  the  objects  of  this  is,  of  course,  to  direct 
you  as  to  which  fund  should  be  credited  tlie  amounts  so  deposited. 

Land  Title  Registration  Act,  C.  S.  Section  2422.  This  is  made  by  express 
provision  of  the  statute  a  special  fund  for  a  particular  purpose  and  so 
is  to  be  kept  as  you  have  heretofore  kept  it. 

Certain  hospital  funds,  C.  S.  Section  6167.  This  continues  a  special 
fund. 

Oil  inspection  fund,  C.  S.  Section  4857.  Other  than  surplus,  this  con- 
tinues a  special  fund. 

The  fund  belonging  to  the  Apricultural  Department  as  described  in  C.  S. 
4601  remains  a  special  fund  to  be  administered  as  therein  provided. 

Civil  engineers  and  land  surveyors.  This  remains  a  special  fund  and  to 
be  administered  as  such  under  C.  S.   (1924)   Section  6055-h. 

Just  here  we  cannot  refrain  from  the  comment  on  this  particular  statute 
that  it  is  legislation  of  a  character  not  justified  by  the  nature  of  the  fund 
itself.  The  State  Treasurer  and  State  Auditor  should  have  nothing  to  do 
with  payment  of  money  out  of  this  fund,  but  it  should  be  kept  by  the  treas- 
urer or  secretary  of  the  board  and  paid  out  by  him.  However,  the  act  is 
otherwise  and  of  course,  has  to  be  obeyed.  It  is  otherwise  with  reference 
to  any  fund  arising  under  the  accountancy  act  of  1925.  That  is  paid  into  the 
State  Treasury  only  as  a  surplus  remaining  after  compliance  with  the  pro- 
visions of  the  act  and  goes  into  the  general  fund. 

Proceeds  of  bond  sales  for  specific  purposes,  as,  for  instance,  for  State 
highways  and  permanent  improvements  at  schools  and  institutions.  We 
follow  in  this  your  own  statement.  These  are  made  specific  funds  directly 
by  the  acts  of  the  Legislature  dealing  with  them.  See  section  5  of  the  per- 
manent improvement  appropriation  act  of  1925.  Being  such  they,  of  course, 
have  to  be  kept  on  your  books  as  special  funds  and  can  be  used  for  no  other 
purpose  than  that  to  which  the  Legislature  has  devoted  them. 

Sinking  funds.  These,  of  course,  are  specific  funds  which  can  be  invested 
only  in  the  manner  set  out  in  the  statutes  dealing  with  them.  They  cannot 
be  diverted  to  any  other  purpose  than  that  stated  in  the  statute. 

Laboratory  of  Hygiene,  C.  S.  Section  7059.  The  tax  here  is  an  inspection 
tax  and  though  required  to  be  deposited  in  the  State  Treasury  daily,  any 
funds  derived  from  it  constitute  a  special  fund  for  the  benefit  of  the  Labora- 
tory of  Hygiene.  This  ruling  would  apply  to  any  special  funds  collected  by 
the  State  Board  of  Health  if  those  funds  are  appropriated  by  the  particular 
act  to  the  use  of  the  State  Board  of  Health.  The  earnings  of  the  various  in- 
stitutions, educational  and  charitable,  are  reported  to  you  under  section  5  of 
the  daily  deposit  act  and  are  to  be  credited  to  the  particular  institution  re- 
porting such  earnings  as  part  of  the  fund  available  for  its  use.  As  we  un- 
derstand this  situation,  all  these  earnings  as  far  as  they  can  be  forecast  are 
brought  to  the  attention  of  the  appropriation  committee  at  the  time  that  the 
appropriations  are  made.  Therefore,  that  committee  in  fixing  the  appropri- 
ation for  a  particular  institution  or  department  does  so  with  reference  to 
probable  earnings  by  such  institution  or  department — that  is,  the  appropri- 
ation is  not  made  so  large  because  the  institution  or  department  may  depend 
upon  these  earnings  as  part  of  its  support.     We  state  this  generally,  to  meet 
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a  condition  which  may  arise  from  some  particular  institution  or  department. 
It  is  not  possible  for  us  to  be  informed  specifically  as  to  such  earnings. 

It   appears   then   that   so   far   as   the    keeping   of   books   in   your   office    is 
concerned,  this  ruling  will  not  affect  your  present  method  of  keeping  them. 


State  Tkeasueek — Bond — Sinking  Fund 

June  20,  1925. 

It  seems  that  there  are  something  over  $400,000  of  State  highway  bonds 
authorized  to  be  issued  under  Chapter  2,  Public  Laws  1921,  and  Chapter  2ff3, 
Public  Laws  1923,  remaining  unsold.  The  sinking  fund  commission,  created 
under  the  sinking  fund  commission  act  of  1925,  wishes  to  invest  in  these 
bonds  part  of  the  sinking  fund  already  accumulated  for  the  benefit  of  that 
fund.  The  first  question  which  you  propound  to  this  office  upon  this  situa- 
tion is  this:  Is  it  necessary  to  advertise  the  sale  of  these  bonds  in  order 
that  the  sinking  fund  commission  might  legally  purchase  them? 

Section  41  of  Chapter  2,  Public  Laws  1921,  as  amended  by  Chapter  263, 
section  5,  Public  Laws  1923,  is  brought  forward  in  the  Consolidated  Stat- 
utes of  1924  as  section  3946(11).     The  following  is  included  in  this  section: 

Before  selling  the  bonds  herein  authorized  to  be  issued,  the 
State  Treasurer  shall  advertise  the  sale  and  invite  sealed  bids 
in  such  manner  as  in  his  judgment  may  seem  most  effectual 
to  secure  the  best  price. 

The  terms  used  in  the  clause  thus  quoted  are  mandatory  and  should  be  obeyed, 
certainly  in  all  instances  in  which  the  title  to  a  particular  set  of  bonds 
might  become  thereafter  involved  in  some  controversy.  If  this  was  a  simple 
transaction  between  the  sinking  fund  commission,  as  part  of  the  State  gov- 
ernment having  charge  of  that  fund,  and  the  State  Treasurer,  this  provi- 
sion of  the  statute  might  well  be  disregarded',  because  the  sinking  fund  com- 
mission is  expressly  authorized  to  purchase  State  bonds  at  the  market  price 
of  those  bonds,  and  the  market  price  of  the  particular  class  of  bonds  here 
dealt  with  can  be  readily  ascertained. 

It  may  happen,  however,  that  in  the  future  on  account  of  an  increase  in 
the  value  of  this  particular  class  of  bonds,  the  sinking  fund  would  be  bene- 
fited by  a  sale  of  them  with  the  proceeds  to  be  invested  in  other  securities. 
When  that  time  comes,  then,  it  is  important,  in  order  that  the  purchaser 
from  the  sinking  fund  commission  may  have  an  absolutely  clear  title  to 
them  and  that  the  transaction  should  pass  the  scrutiny  of  a  bond  attorney, 
that  the  mandatory  provision  of  the  statute  should  be  complied  with  in  the 
first  instance.  Of  course,  a  single  advertisement  in  some  local  paper  would 
comply  with  this  mandatory  provision,  for  in  the  same  section  the  Treasurer 
is  empowered  to  sell  the  bonds  therein  authorized  in  such  manner  as  in  his 
judgment  will  produce  the  best  price.  We  advise,  therefore,  that  the  ad- 
vertisement be  placed  in  a  local  paper  ^or  one  time  and  that  thereafter  the 
Treasurer  proceed  under  the  authority  contained  in  the  above  cited  section 
in  the  Consolidated  Statutes  of  1924. 
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We  were  requested  also  by  you  to  pass  upon  the  bond  of  the  State  Treas- 
urer with  reference  to  the  custody  of  the  sinking  fund.  The  section  of  the 
act  appropriate  to  the  discussion  is  section  4  of  the  sinliing  fund  commission 
act  of  1925,  which  is  as  follows: 

The  State  Treasurer  shall  be  ex  officio  treasurer  of  the  com- 
mission and  the  custodian  of  the  sinking  fund  and  the  invest- 
ments thereof.  He  and  the  sureties  upon  his  official  bond  as 
State  Treasurer  shall  be  liable  for  any  breach  of  faithful  per- 
formance of  his  duties  under  this  act,  as  well  as  his  duties  as 
State  Treasurer,  and  his  official  bond  shall  be  made  to  comply 
with  this  requirement. 

If  the  final  clause  of  this  section  had  not  been  added  to  the  section,  there 
would  be  no  difficulty  in  the  situation  for  the  following  reasons.  The  State 
Treasurer's  bond  under  C.  S.  7680  is  conditioned  that  he  shall  faithfully 
execute  the  duties  of  his  office.  Now,  Chapter  188,  Public  Laws  1923,  had 
made  the  custody  of  the  sinking  fund  provided  for  in  that  act  one  of  the 
duties  of  the  office  of  the  State  Treasurer.  When  he  came  later  (in  Janu- 
ary, 1925)  to  execute  a  new  bond  for  his  new  term  then  commencing,  that 
bond  would  necessarily  cover  his  duties  as  custodian  of  the  sinking  fund 
established  before  that  time.  So,  it  would  not  have  been  necessary  to  enter 
into  any  discussion  as  to  whether,  as  against  the  bondsmen  of  a  public 
official,  the  Legislature,  after  the  execution  of  the  bond,  could  increase  the 
duties  of  the  office.  The  last  clause  in  said  section,  however,  was  added  and 
"his  official  bond  shall  be  made  to  comply  with  this  requirement." 

As  we  interpret  this  section  of  the  sinking  fund  commission  act,  the  offi- 
cial bond  fixed  in  the  penal  sum  of  $250,000  is  to  secure  the  faithful  per- 
formance of  his  duties  as  treasurer  of  the  sinking  fund  commission,  as  well 
as  Treasurer  of  the  State.  These  duties  are  imposed  upon  him  by  reason 
of  the  fact  that  he  is  State  Treasurer.  The  first  corollary  from  this  is  that 
the  amount  of  penalty  to  the  State  Treasurer's  bond,  to  wit:  $250,000,  is 
not  increased  by  the  statute  itself.  This  being  true,  there  is  no  authority 
to  increase  this  amount.  Section  3  of  the  act  confers  upon  the  commission 
authority  to  adopt  rules  for  its  organization  and  government  and  the  con- 
duct of  its  affairs.  If  we  were  to  assume  that  this  conferred  upon  the  com- 
mission authority  to  fix  the  penal  sum  of  another  bond  to  be  executed  by 
the  State  Treasurer,  it  would  be,  in  the  opinion  of  this  office,  a  mere  volun- 
tary bond  not  authorized  by  statute  and  could  be  enforced  only  as  such 
voluntary  bond.  The  last  clause  of  section  4,  as  above  stated,  requires,  how- 
ever, that  the  bond  of  the  Treasurer  executed  at  the  beginning  of  his  present 
term  should  have  (of  course,  with  the  consent  of  the  surety  companyl,  a 
rider  attached  to  it  in  the  following  or  substantially  similar  form: 

It  is  understood  and  agreed  by  the  parties  to  this  official  bond 
that  the  penalty  herein  provided  shall  be  security  for  the  faith- 
ful performance  of  the  duties  of  said  State  Treasurer  as  treas- 
urer of  the  sinking  fund,  as  well  as  Treasurer  of  the  State, 
under  the  act  of  the  General  Assembly  of  1925,  ratified  February 
26,  1925,  and  entitled  "the  sinking  fund  commission  act,"  in  as 
full  and  ample  a  manner  as  though  said  bond  had  been  originally 
written  with  this  requirement  in  it. 
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Mothers'    Aid — Appropriation — Fiscal    Year 

July  8,   1925. 

It  seems  there  was  in  the  Treasury  on  July  1,  1925,  a  part  of  the  fund  ap- 
propriated by  the  General  Assembly  of  1923  for  Mothers'  Aid,  this  sum 
amounting  to  $446.50.  The  State,  however,  before  July  1st  had  incurred  a 
liability  to  the  counties  interested  for  this  amount  under  the  Mothers'  Aid 
Act,  Chapter  260,  Public  Laws,  1923.  Stated  in  broad,  general  terms,  that 
act  contemplates  the  advancement  of  the  money  in  the  first  instance  by  the 
counties  to  the  mothers  coming  within  the  catagory  of  those  to  whom  the 
aid  was  to  be  appropriated.  Section  8  of  the  act  requires  the  treasurer  of 
the  county  wherein  aid  has  been  granted  to  furnish  an  itemized  statement 
in  each  case  of  amounts  paid  at  the  end  of  each  fiscal  quarter.  When  these 
amounts  are  approved  by  the  State  Board  of  Charities  and  Public  Welfare, 
it  shall  certify  the  account  to  the  State  Treasurer,  whereupon  the  State 
Treasurer  shall  immediately  make  out  and  forward  to  such  county  treasurer 
his  voucher  for  one-half  of  the  total  amount  certified  as  having  actually  been 
paid  out  by  the  county.  Here,  then,  is  an  absolute  liability  assumed  by  the 
State  for  this  particular  amount.  That  amount  cannot  be  ascertained  with 
final  definiteness  until  the  end  of  the  fiscal  quarter — that  is,  until  July  1st. 
When  properly  certified  to  you,  then,  i  tis  a  valid  claim  against  this  balance 
in  the  Treasury  on  July  1,  1925.  In  other  words,  it  is  essentially  and  neces- 
sarily a  liability  incurred  by  the  State  voluntarily  for  the  benefit  of  the 
county  and  like  any  other  ascertained  indebtedness  of  the  State,  it  should 
be  paid  and  paid  out  of  the  particular  fund  devoted  by  the  Legislature  to 
that  purpose. 


State  Audit — Budget  Act 

July  25,  1925. 

You  ask  what  effect  the  Executive  Budget  Act  of  1925  has  upon  Chap. 
163  P.  L.,  1921.  The  latter  act  practically  gives  the  State  Auditor  plenary 
control  over  the  accounting  of  the  various  departments  and  institutions  of 
the  State.  Section  26  of  the  Budget  Act  gives  a  large  measure  of  the  same 
control  to  the  Director  of  the  Budget.  As  far  as  this  control  extends  the 
later  act  supersedes  the  former.  One  of  the  objects  in  the  enactment  section 
26  was  to  avoid  duplication  and  overlapping.  The  Director  also  is  given 
full  power  and  authority  to  determine  whether  a  proper  system  of  account- 
ing exists  in  the  various  departments  and  if  it  does  not  exist  to  establish 
such  proper  system.  This  was  one  of  the  duties  imposed  upon  the  Auditor 
in  sections  1  and  2  of  the  Act  of  1921.  This  duty  has  been,  no  doubt,  already 
done  by  the  Auditor,  so  that  the  duty  of  the  Director  is,  in  the  first  in- 
stance, to  determine  whether  these  systems  so  adopted  comply  fully  with 
the  requirements  of  section  26.  If,  in  his  opinion,  they  do  not,  he  manifestly 
has  power  to  make  them  conform.  If,  however,  the  Auditor  has  not  estab- 
lished in  a  particular  department  the  system  required  in  the  Act  of  1921, 
then  his  responsibility  and  authority  in  this  particular  case  ceases,  and  the 
duty  is  transferred  to  the  Director  under  Budget  Act. 
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Section  4  of  the  Act  of  1921  has  in  no  particular  been  superseded  by  the 
Budget  Act,  so  the  Auditor  still  has  authority  to  audit  various  institutions 
and  departments  from  time  to  time,  and  perform  the  other  duties  imposed 
upon  him  in  section  4. 

Of  course,  the  expression  used  in  the  statute,  "from  time  to  time,"  nec- 
essarily requires  an  appreciable  interval  of  time  between  the  audits.  In 
no  sense  does  it  mean  or  allow  a  continuous  audit. 


State  Bonds — Transfek 

February,   20,   1926. 

This  morning  you  left  with  me  certain  papers  relating  to  the  transfer  of 
a  State  bond  for  $1,000,  registered  in  the  name  of  Mrs.  Mary  L.  Jackson, 
to  Mrs.  Missouri  M.  J.  Overman.  The  effect  of  the  papers  is  to  show  that 
Mrs.  M.  M.  J.  Overman  duly  qualified  as  administratrix  of  her  mother,  Mrs. 
M.  L.  Jackson,  on  March  23,  1914.  All  of  these  papers  are  properly  certified 
to  by  Mr.  Sawyer,  the  Clerk  of  the  Superior  Court  of  Pasquotank  County. 
Upon  these  papers  you  are  justified  in  sending  each  installment  of  interest 
as  it  becomes  due  to  Mrs.  Overman  as  administratrix  of  her  mother.. 

Accompanying  these  papers,  however,  is  a  letter  of  instruction  from  Mrs. 
Overman  in  which  she  directs  you  to  transfer  this  bond  to  her  individually. 
This  direction  is  in  the  form  of  an  ordinary  letter;  the  signature  is  not  ac- 
knowledged before  a  notary  public  or  clerk  of  the  court  having  a  seal.  In 
other  words,  there  is  no  legal  identification  of  her  signature  as  that  of  the 
administratrix  of  Mrs.  Jackson's  estate.  We  do  not  think  that  she  is  en- 
titled to  have  the  bond  registered  in  her  own  name  even  if  this  direction 
had  been  in  proper  form,  until  after  she  has  filed  a  final  account  of  her 
administration  of  the  estate  of  her  mother  with  the  Clerk  of  the  Superior 
Court  of  Pasquotank  County,  and  that  account  has  been  approved  by  the 
Clerk  and  in  addition  thereto,  shows  that  this  $1,000  bond  is  part  of  tlie 
estate  of  Mrs.  Jackson  which  comes  to  Mrs.  Overman  as  a  distributee  of 
that  estate  in  due  course  of  law.  I  am  sorry  that  there  should  be  so  much 
trouble  about  this  transfer,  but  I  know  of  no  other  way  to  make  it  than 
that  suggested,  if  it  is  to  be  done  without  any  risk  incurred  on  your  part  in 
doing  it. 


Daily   Deposit  Act — Bad  Checks 

February  25,  1926. 

Your  letter  of  February  24th  in  relation  to  checks  or  drafts  deposited  to 
your  credit  by  other  departments  of  the  State  government  under  the  de- 
posit act  which  include  in  them  either  bad  checks  or  checks  that  after  they 
are  given  have  been  lost  in  transit.  You  request  the  opinion  of  this  office 
as  to  what  are  your  rights  and  authority  under  such  circumstances. 

A  bank  check  is  simply  a  written  order  directing  a  bank  to  pay  money 
to  the  drawee  of  that  check  as  stated  therein.  If  the  check  is  given  for  an 
antecedent  debt  or  a  debt  contracted  at  the  time  it  is,  given    it  is  not,  and 
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can  never  be,  a  payment  of  that  debt  until  it  is  presented  in  due  course  of 
business  to  the  bank  upon  which  it  is  drawn  and  is  paid  by  the  bank  for 
the  benefit  of  the  drawer. 

The  checks  with  which  your  letter  deals  are  those  which  were  lost  after 
the  deposit  was  made  in  a  particular  bank  or  which  turned  out  to  be  bad 
checks  or  checks  drawn  upon  a  bank  which  failed  in  the  interval  between 
their  being  drawn  and  their  presentation  for  payment.  In  none  of  these 
instances  is  the  drawer  of  the  check  relieved  of  the  liability  for  which 
the  check  was  given.  Your  claim,  or  rather,  the  claim  of  the  department 
which  collected  the  check,  is  undoubted  and  the  same  remedies  exist  in  that 
department  to  proceed  further  in  the  collection  of  the  amount  so  paid  as 
existed  originally  before  the  check  was  given. 

The  deposit  act  in  the  proviso  of  section  1  thereof.  Chapter  128,  Public 
Laws  of  1925,  gives  the  Treasurer  permission  to  refund  the  amount  of  any 
bad  checks  which  have  been  returned  to  the  department  collecting  them  by 
the  Treasurer  and  the  same  have  not  been  collected  after  thirty  days'  trial. 
This  provision,  of  course,  is  confined  solely  to  bad  checks.  Where  these  bad 
checks  develop  after  the  deposit  in  the  bank  under  the  deposit  act,  the 
bank  has  a  right  to  charge  them  back  to  your  department  and  your  depart- 
ment to  charge  them  back  to  the  collecting  department,  and  that  collecting 
department  must  proceed  under  machinery  provided  by  law  to  make  this 
bad  check  good,  particularly  by  enforcing  the  original  obligation  to  pay. 


University — Unclaimed   Dividends 

March  1,  1926. 

Your  letter  of  March  1st,  enclosing  a  letter  from  Governor  McLean  and 
one  from  J.  A.  Warren,  Treasurer  of  the  University,  to  Mr.  James  A.  Leake, 
has  been  considered,  and  we  return  herewith  the  enclosures. 

Upon  this  data  you  ask  the  opinion  of  this  oflfice  as  to  what  should  be 
done  with  the  $150  sent  by  Mr.  Leake  to  the  University  and  deposited  by  the 
University  to  its  credit,  with  notice  to  you  under  the  deposit  act.  You 
state  in  your  letter  that  in  your  opinion  section  18,  Chapter  4,  Public  Laws 
of  1921,  commonly  known  as  the  bank  act,  controls.  That  section  does  de- 
clare that  dividends  and  unclaimed  deposits  remaining  in  the  hands  of  the 
receiver  for  a  period  of  six  months  after  the  order  for  final  distribution 
by  the  court  shall  be  deposited  with  the  State  Treasurer,  who  shall  hold 
such  funds  as  custodian  without  the  payment  of  interest,  subject  to  tTie 
order  of  the  court  appointing  the  receiver  and  without  the  necessity  of 
appropriation  by  the  General  Assembly.  The  section  proceeds  and  directs 
the  State  Treasurer  to  hold  the  fund  subject  to  any  future  order  by  the  court 
to  pay  such  fund  to  an  individual  claimant. 

Mr.  Leake,  it  seems,  was  the  receiver  of  the  Wadesboro,  N.  C,  branch 
of  the  Bank  of  New  Hanover,  which  long  since  passed  through  insolvency, 
and  we  suppose  the  funds  belonging  to  the  bank  have  long  since  been  dis- 
tributed. We  think  that  Mr.  Leake  acted  properly  in  sending  this  fund  to  the 
University.  There  are  two  reasons  why  we  think  so.  The  right  of  the  Uni- 
versity to  this  fund  had  accrued  before  the  enactment  of  section  18  of  the 
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banking  law.  Second,  because  the  Constitution  itself  in  section  7  of  article 
9,  thereof  devotes  these  unclaimed  dividends  specifically  to  the  University 
in  these  words: 

The  General  Assembly  shall  provide  that  all  the  property 
which  has  heretofore  accrued  to  the  State  or  shall  hereafter 
accrue  from  escheats,  unclaimed  dividends,  or  distributive  shares 
of  estates  of  deceased  persons  shall  be  appropriated  to  the  use 
of  the  University. 

This  provision  having  thus  been  incorporated  in  the  Constitution  has  the 
effect  of  prohibiting  the  Legislature  from  devoting  these  unclaimed  funds, 
such  as  dividends  from  banks  or  corporations,  whether  solvent  or  insolvent, 
to  any  other  purpose  than  to  the  University.  The  $150  in  question,  then, 
being  funds  of  this  character  were  properly  sent  to  the  University  by  Mr. 
Leake,  notwithstanding  section  18  of  the  banking  law. 


State  Bonds — Tbansfeir 

March  5,  1926. 

"We  have  considered  the  letter  of  Judge  Varser  to  you  dated  March  2,  1926. 
Mrs.  Thompson  could  have  the  registered  bonds  of  her  deceased  husband 
transferred  to  her  upon  your  record  by  supplying  you  with  a  certified  copy 
of  the  will  of  Mr.  Thompson,  a  certified  copy  of  her  appointment  as  ex- 
ecutrix, and  a  general  certificate  from  the  Clerk  of  the  Court  of  Onslow 
County  that  the  estate  has  been  fully  settled  and  that  she  has  filed  her  final 
account  without  any  necessity  of  resorting  to  these  bonds  as  assets  of  the 
estate. 


DEPdsiTOBY  Bonds — Security 
'  -  .  ■      .    ■•  March  16,  1926. 

In  your  letter  of  March  11th  you  ask  my  opinion  as  to  your  right  to  take 
bonds  of  the  United  States  and  the  State  of  North  Carolina  as  security  for 
moneys  deposited  by  you  in  banks  selected  as  depositories. 

In  an  opinion  of  October  9,  1923,  former  Attorney  General  Manning  ad- 
vised you  that  you  might  do  this.  In  that  opinion  (which  you  no  doubt 
have  in  your  file),  he  set  out  the  reasons  for  so  holdii^g.  I  concur  in  the 
opinion  then  furnished  you  by  Judge  Manning,  and  the  reasons  upon  which 
he  based  the  ruling. 

In  addition  to  that,  you  now  have  specific  legislative  authority  for  re- 
ceiving such  bonds  as  such  security.  That  authority  is  found  in  section  2 
of  Chapter  128,  Public  Laws  of  1925.  It  directs  that  you  require  security 
from  such  banks  "in  a  sufficient  amount  to  protect  the  State  on  account  of  any 
deposit  of  State  funds  made  therein.  It  authorizes  you  to  take  this  security 
in  a  bond  or  in  lieu  thereof,  collateral  security  "consisting  of  such  bonds  as 
are  approved  for^  investment  by  the  State  sinking  fund." 

11 
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We  turn  to  Chapter  62,  Public  Laws  of  1925,  and  find  the  act  providing 
for  the  creation  of  a  State  sinking  fund  commission.  Section  5  of  that  act 
sets  out  the  securities  in  which  the  State  sinking  fund  is  to  be  invested. 
Without  setting  out  the  provision  of  that  section  in  this  letter,  I  refer  you 
to  it  as  containing  list  of  the  kind  of  bonds  that  you  could  accept  as  such 
collateral  security. 


Daily  Deposit  Act — Payment 

March  16,  1926. 

Referring  to  our  conversation  on  yesterday,  I  call  your  attention  to  Chap- 
ter 128,  Public  Laws  of  1925,  entitled  "An  act  to  require  the  deposit  of  all 
funds  belonging  to  the  State  of  North  Carolina  daily  with  the  State  Treas- 
urer." By  section  4  of  that  act  you  are  authorized  and  empowered  to  select 
depositories  convenient  for  the  deposit  of  money  by  various  officers,  rep- 
resentatives and  employees  of  the  State  who  are  required  by  the  act  to 
comply  with  its  terms.  By  section  1  all  moneys  collected  for  the  State  are 
required  to  be  deposited  in  one  of  these  designated  depositories  in  the  name 
of  and  to  the  credit  of  the  State  Treasurer  each  day  as  such  moneys  are  col- 
lected. By  sections  2  and  4  the  banks  so  selected  by  you  are  made  official 
depositories  and  under  section  2  you  are  directed  to  require  of  these  bank's 
security  in  the  form  of  a  bond  or  otherwise  to  protect  the  State  on  account 
of  the  deposits  so  made. 

As  a  consequence,  the  deposit  of  the  moneys  as  directed  by  this  act  in  the 
depository  selected  by  you  is  a  payment  to  the  State,  assuming,  of  course, 
that  the  money  is  actually  deposited  or  that  checks  so  deposited  are  honored 
in  due  course.  As  you  have  selected  these  various  depositories  at  different 
places  in  the  State,  and  under  the  terms  of  the  act  must  necessarily  do  so, 
I  am  unable  to  hold  in  accordance  with  the  idea  suggested  by  you,  that  funds 
deposited  must  actually  reach  Raleigh. 


Checks  Payable  to  State — Exchange 

March  19,   1926. 

I  have  your  letter  of  March  17th.  I  understand  that  the  specific  question 
you  submit  is  as  to  whether  banks  have  a  right  to  charge  exchange  on  moneys 
due  the  State.  Stating  it  somewhat  differently,  I  will  say  that  you  have  no 
right  to  pay  exchange  for  the  collection  of  money  due  the  State.  Funds  due 
the  State  should  be  paid  to  it  without  any  diminution  whatever. 

In  saying  this,  I  do  not  mean  at  all  to  undertake  to  pass  on  the  question 
of  the  payment  of  exchange  as  between  your  depository  and  some  other  bank. 
I  have  no  right  to  do  that.  If  a  check  is  sent  you  and  the  effort  is  made  to 
collect  exchange  out  of  you  on  it,  you  should  refuse  to  receive  it  as  payment 
of  the  claim  or  taxes  for  which  it  is  tendered.  I  think  this  is  the  only 
position  you  can  take.  But  the  dealings  between  your  depository  bank  and 
the  bank  upon  which  the  check  is  drawn  are  to  be  regulated  between  those 
two. 
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I  have  tried  to  express  myself  clearly  herein.  If  I  have  failed  to  do  so, 
please  write  me  again  about  your  difficulties  and  I  will  give  further  atten- 
tion to  the  subject. 


ToKEENS  Act — ^Guarantee  Fund 


April  7,  1926. 


In  reply  to  your  verbal  inquiry  of  this  morning,  I  have  to  say  that  I  am 
of  the  opinion  that  the  assurance  fund  provided  by  I.  C.  S.  2422,  Chapter 
"Land  Registration,"  should  receive  interest  on  the  amount  on  deposit  in 
bank  held  awaiting  investment  as  provided  for  by  that  section.  I  call  your 
attention  to  that  section  as  showing  securities  in  which  this  fund  may  be 
invested. 


Depository    Bonds — Attorney-in-fact 

August  13,  1926. 

In  re  Matter  of  Bank  Depository  Bonds 

Whenever  these  bonds  are  executed  by  an  attorney-in-fact  of  a  surety  com- 
pany, and  not  by  the  officials  of  the  surety  company  itself,  it  is  always  well 
to  have  the  bonds  accompanied  by  the  power  of  attorney  which  authorizes 
the  attorney-in-fact  to  execute  the  bond.  This,  under  all  circumstances,  may 
not  be  necessary,  but  it  is  certainly  wise  to  require  it,  because  quite  fre- 
quently these  powers  of  attorney  limit  the  amount  for  which  the  attorney 
may  bind  the  company,  and  in  some  instances  limit  his  authority  as  to  the 
character  of  the  bond  which  he  can  execute. 


OPINIONS  TO  THE  STATE  SUPERINTENDENT  OF  PUBLIC 
INSTRUCTION 


School  Funds — Dental  Clinic 

September  10,  1924. 

In  the  letter  of  Mr.  E.  R.  Hardin,  Robeson  County  Health  Officer,  to  you 
dated  September  6,  he  asks  whether  or  not  the  county  board  of  education 
can  devote  any  part  of  the  funds  levied  and  raised  for  the  purpose  of  con- 
ducting the  schools  for  six  months  in  the  county,  to  the  support  of  a  dental 
clinic  in  one  of  the  large  schools  in  the  county.  We  think  this  would  not 
be  legal  as  it  is  not  distinctively  an  educational  purpose  and  would  require, 
to  validate  it,  special  authority  from  the  Legislature. 


School  Funds — County  Tkeasukek 

September  10,  1924. 

In  your  letter  of  September  10,  1924,  you  propound  to  this  office  the 
questions  which  are  hereinafter  stated  seriatim,  with  the  answers  appended. 

(1)  Raleigh  Township  voted  a  bond  issue  of  $1,000,000  for  the  con- 
struction of  school  buildings  in  Raleigh  Township.  Under  the  provisions  of 
the  charter  this  money  is  handled  by  the  County  Treasurer.  Is  the  County 
Treasurer  entitled  to  any  compensation  for  handling  this  fund? 

Answer:  In  Wake  County  the  County  Treasurer  is  paid  a  salary  anS 
required  to  collect  the  usual  fees  and  commissions  which  are  turned  into 
what  is  called  a  salary  fund.  This  salary  fund  is  used  for  the  payment 
of  salaries  of  public  officers  and  its  excess  under  the  statute  goes  into  the 
general  county  fund.  Section  260  of  the  new  school  code,  Chapter  136, 
Public  Laws  of  1923,  has  this  provision: 

That  no  treasurer  handling  the  funds  derived  from  the  sale  of 
any  school  bonds  shall  receive  any  commission  therefor. 

We  interpret  the  expression  "any  school  bonds"  as  including  all  bonds 
issued  and  sold  after  the  going  into  effect  of  the  new  school  code,  which 
became  effective  on  April  15,  1923.  We  think  it  was  not  the  purpose  of  the 
Legislature  in  using  these  broad  terms  to  confine  the  school  bonds,  upon  the 
receipt  or  disbursement  of  the  proceeds  of  which  no  commission  is  allowed, 
to  those  authorized  by  the  school  code  itself.  Consequently,  in  the  opinion 
of  this  office,  the  County  Treasurer  of  Wake  County  is  not  entitled  to  any 
commissions  on  the  disbursement  of  the  proceeds  of  the  bond  issue  of 
$1,000,000  for  the  construction  of  school  buildings  in  Raleigh  Township 
after  April  15,  1923. 

(2)  The  county  commissioners  of  Wake  County  approved  the  budget  for 
the  school  year   1923-1924  as  presented  by   the   county  board   of  education. 
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The  sheriff  has  failed  to  collect  about  $40,000  of  the  taxes.  Can  the  com- 
missioners charge  up  the  proportional  part  of  these  delinquent  taxes  to 
the  school  fund,  thereby  making  the  total  amount  of  money  supplied  to 
the  schools  less  than  the  amount  approved  in  the  budget? 

Answer:  We  think  not.  The  adoption  of  the  budget  amounts  to  a 
declaration  on  the  part  of  both  the  county  commissioners  and  the  board  of 
education  when  agreed  to  by  both  of  these  bodies,  that  the  amount  stated 
therein  is  necessary  for  the  conduct  of  the  schools  for  the  six  months'  term. 
Section  189  of  the  school  code  contemplates  the  borrowing  of  money  by  the 
county  commissioners  when  the  amount  provided  in  the  budget  shall  be 
insufficient  to  meet  the  absolute  needs  of  running  a  six  months'  school  term, 
and  providing  equipment  for  the  same  or  paying  existing  indebtedness  for 
the  said  purpose.  If,  therefore,  the  amount  of  uncollected  taxes  reduces 
the  amount  assigned  to  the  county  board  of  education  for  necessary  pur- 
poses in  the  conduct  of  the  schools  and  proves  insufficient  for  any  reason, 
the  commissioners  must  borrow  the  money  necessary.  If  the  $40,000  allowed 
to  insolvents  and  uncollected  taxes,  as  above  said,  reduces  the  amount  so 
assigned  to  the  county  board  of  education  so  as  to  render  it  insufficient,  there 
must  be  a  borrowing  of  money  to  supply  the  insufficiency.  Section  191  re- 
quires the  county  commissioners  to  furnish  the  county  board  of  education, 
as  soon  as  the  tax  books  for  the  year  are  complete,  a  statement  showing 
what  per  cent  the  school  fund  is  of  the  total  county  fund  and  at  least,  this 
same  per  cent  of  the  amount  of  taxes  as  they  are  collected  and  deposited  in 
the  treasury  shall  be  placed  to  the  credit  of  the  county  board  of  education. 
See  also  Section  179. 

(3)  Can  a  school  committee  with  the  authority  of  the  county  board  of 
education  employ  a  committeeman's  son,  who  is  over  twenty-one  years  of 
age,  as  truck  driver  or  as  janitor  for  the  school  in  which  his  father  serves 
as  committeeman? 

Answer:     Yes,  but  not  if  the  son  is  under  twenty-one  years  of  age. 

(4)  A  petition  signed  by  a  majority  of  the  voters  in  the  northern  end 
of  Wilder's  Grove  special  tax  district  have  petitioned  the  county  board 
of  education  for  an  election  on  increasing  the  local  tax  rate  for  schools  in 
that  part  of  the  district  from  20  cents  to  30  cents,  the  purpose  being  to 
consolidate  the  northern  end  of  the  Wilder's  Grove  district  with  the  Mill- 
brook  school  district,  which  has  a  tax  rate  of  30  cents.  The  board  of 
education  wishes  to  know  if  this  petition  can  be  approved  legally  and  the 
proposed  consolidation  made.  The  county  board  of  education  has  not  yet 
adopted  a  county-wide  plan. 

Answer:  We  think  this  cannot  be  done  as  stated  in  the  question.  A 
similar  result  can  be  reached  by  the  application  of  section  226  of  the  school 
code,  and  we  suggest  the  application  of  that  section  to  the  conditions 
presented. 


School  Trucks — Private  Pupils 

September  13,  1924. 

Mr.   0.  S.   Dillard,   Superintendent  of  Public   Schools  of   Jackson   County, 
asks  you  in  his  letter  of  September   10   whether  or  not  one  of  the  public 
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school  trucks  hauling  pupils  to  a  public  school  may  also  at  the  same  time 
haul  pupils  to  a  private  school.  As  a  matter  of  strict  legal  authority,  we 
think  not.  It  might  arise,  if  it  was  adopted  as  a  general  policy,  that  the 
pupils  of  the  private  school  would  crowd  out  those  of  the  public  school. 


Board  of  Education — Vacancy 

September  13,  1924. 

In  your  letter  of  September  9  you  state  that  a  vacancy  occurred  in  the 
Iredell  County  school  board  about  June.  It  was  such  a  vacancy  as  under 
the  statute — section  16  of  the  new  school  code — the  State  Board  of  Education 
was  required  to  fill.  The  extra  session  convening,  however,  soon  afterwards 
it  left  the  question  of  filling  the  vacancy  to  that  body.  It  did  not,  however, 
take  any  notice  of  the  vacancy  in  Iredell  County.  It  did  declare  in  an  act 
passed  specifically  for  Iredell  County  that  the  board  of  education  of  Iredell 
County  should  consist  of  five  members  and  then,  disregarding  the  vacancy, 
elected  two  other  members  for  that  board. 

Upon  this  you  inquire  as  to  the  authority  of  the  State  Board  of  Education 
to  fill  the  original  vacancy  under  the  circumstances  detailed  above. 

We  think  that  body  should  fill  this  vacancy.  It  is  evident  from  an 
inspection  of  the  act  that  its  main  purpose  was  to  increase  the  membership 
of  the  board  of  education  of  Iredell  County  to  five,  and  the  only  way  that 
that  membership  under  the  conditions  above  detailed  can  be  kept  at  five 
is  for  the  State  Board  to  fill  this  vacancy. 


School  District — Distribution  of  Funds 

October  3,  1924. 

In  this  letter  you  enclosed  a  letter  addressed  to  Honorable  A.  T.  Allen, 
Superintendent,  by  Mr.  H.  C.  Renegar,  upon  which  you  request  the  opinion 
of  this  office  as  to  what  can  be  done  about  the  situation  developed  from  the 
incorporation  of  the  Benson  high  school  district  by  Chapter  145,  Private 
Laws  of  1915. 

It  is  evident  that  this  high  school  thus  incorporated  is  not  to  interfere 
with  school  districts  as  then  laid  off  and  special  taxes  as  authorized  in  the 
school  districts  laid  off  by  the  act.     Section  13  of  the  act  expressly  declares: 

The  special  taxes  herein  provided  for  shall  in  no  wise  affect 
the  special  tax  levied  and  collected  from  time  to  time  for  main- 
taining and  operating  the  schools  of  said  district,  but  this  tax 
shall  be  in  addition  to  all  other  school  taxes  levied  and  collected 
in  said  district. 

We  would ,  suggest  as  an  equitable  solution  of  the  problem  that  the  pro- 
ceeds of  the  taxes  levied  upon  the  property  of  negroes  located  in  the  high 
school  district  under  the  high  school  act  be  devoted  to  the  maintenance  of 
the  negro  school  in  the  district  as  constituted  at  the  time  of  the  enactment 
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of  the  act.  The  difficulty  probably  arises  from  a  disregard  of  the  constitu- 
tional provision  in  regard  to  separate  schools  for  each  race  but  without 
discrimination  in  favor  or  to  the  prejudice  of  either  race,  which  constitu- 
tional provision  is  incorporated  in  section  1  of  the  new  school  code.  We 
think,  however,  the  constitutional  difficulty  may  perhaps  be  eliminated  by 
adopting  the  course  suggested. 


Smith-Hughes  Act — Statute — Appropriation 

November  13,  1924. 

A  difficult  situation  has  arisen  out  of  the  apparent  conflict  between  the 
appropriation  act  of  1923,  chapter  163,  section  33,  sub-section  (f),  and 
section  2S9  of  the  new  school  code,  chapter  136,  Public  Laws,  1923.  The 
latter  section  makes  an  appropriation  out  of  the  State  public  school  fund 
of  a  sum  of  money  for  each  fiscal  year  equal  to  the  maximum  sum  which 
may  be  allotted  to  the  State  of  North  Carolina  from  the  Federal  Treasury 
under  the  provisions  of  the  Smith-Hughes  act  and  the  Industrial  Rehabilita- 
tion act,  namely,  for  the  fiscal  year  ending  June  30,  1924,  $147,405.88  and 
for  the  fiscal  year  ending  June  30,  1925,  $171,990.03.  The  remainder  of  the 
section  continues  specific  appropriations  indefinitely  for  the  fiscal  years  in 
the  amount  of  $196,664.18.  These  amounts  were  evidently  ascertained  upon 
the  calculated  apportionment  of  the  amount  of  the  Federal  appropriation 
for  these  various  fiscal  years. 

The  Federal  act  is  to  be  found  in  sections  9390^/4  (a)  et  seq.  Compiled 
Statutes  of  1918,  pages  1518  to  1522,  inclusive.  Section  9390%  (e)  conclucles, 
so  far  as  material,  as  follows: 

The  moneys  expended  under  the  provisions  of  this  act  in 
cooperation  with  the  states  .  .  .  shall  be  conditioned  that 
for  each  dollar  of  Federal  money  expended,  the  State  or  local 
community,  or  both,  shall  expend  an  equal  amount. 

The  appropriation  act  above  referred  to  appropriates  $150,000  annually 
to  meet  this  appropriation  of  the  Federal  Government  for  the  fiscal  years 
1924  and  1925.  A  simple  comparison  will  show  that  the  $150,000  appropriated 
for  1924  slightly  exceeds  the  appropriation  necessary  to  meet  the  Federal 
appropriation  as  calculated,  and  set  out  in  section  289  of  the  school  law, 
but  at  the  same  time,  the  $150,000  for  the  fiscal  year  1925  is  $21,990.03  short 
of  the  amount  which  will  be  allocated  to  the  State  of  North  Carolina  for 
that  fiscal  year  under  the  calculation  set  out  in  section  289  of  the  school 
code.     The  question  presented  by  this  situation  is  as  follows: 

Does  the  appropriation  made  in  the  appropriation  act  of  1923  control  and 
become  effective  over  the  appropriation  made  in  section  289  above  set  out? 
After  considering  the  matter  carefully,  we  are  of  the  opinion  that  the  appro- 
priation act  controls.  It  may  be  mentioned  in  the  first  place  that  the  ap- 
propriation act  was  ratified  on  the  5th  of  March,  two  days  after  the  school 
code  was  ratified  on  March  3.  The  primary  consideration  in  dealing  with  ap- 
parently conflicting  laws  is  their  reconciliation  if  possible. 
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The  budget  system  adopted  by  the  General  Assembly  in  1919  is  still  in 
force  in  dealing  with  the  finances  of  the  State  and  the  cost  of  administering 
the  government.  The  appropriation  bills  made  by  the  General  Assembly 
have  as  their  foundation  the  report  of  the  budget  commission.  In  that  bill 
the  General  Assembly,  then,  is  legislating  with  the  purpose  to  provide  an 
adequate  sum  of  money  for  the  support  of  the  various  institutions  and  causes 
of  the  State  government.  Sub-section  (k)  of  section  36  of  the  appropriation 
bill,  chapter  163,  declares: 

If  any  part  of  the  appropriation  in  sub-sections  (c),  (d),  (e), 
(f),  (g).  (h),  (i)  and  (j)  are  not  expended  for  the  purposes 
specifically  mentioned  in  either  of  the  said  sections,  the  balance 
may  be  used  by  the  State  Board  of  Education  in  supplementing 
the  funds  of  either  sub-section  in  this  section  if  in  its  judg- 
ment the  needs  of  the  same  demand  an  increased  appropriation. 

In  this  latter  provision,  then,  the  General  Assembly  seems  to  be  meeting 
the  condition  arising  from  the  fact  that  the  appropriation  of  $150,000  for 
the  fiscal  year  ending  June  30,  1925,  would  not  be  sufficient  to  meet  the 
appropriation  of  the  Federal  Government.  We  advise,  then,  that  you  inves- 
tigate in  the  first  place  whether  or  not  the  sum  of  $150,000  for  the  fiscal 
year  ending  June  30,  1925,  may  not  be  supplemented  from  the  other  funds 
provided  for  in  the  act  in  such  way  as  to  met  the  sum  of  $171,990.03  of  the 
Federal  Appropriation  for  that  fiscal  year.  If  that  cannot  be  done,  then  we 
know  no  other  resort  that  you  have  than  to  the  General  Assembly,  which 
convenes  in  January,  1925.  In  the  appropriation  act  the  attention  of  the 
finance  committee  of  that  body  was  directed  definitely  to  the  necessary  ap- 
propriations to  be  made  for  all  purposes  and  objects.  This  being  true,  we 
think  that  it  would  control  an  appropriation  incidentally  made  in  the  act 
enacted  previously  thereto  when  dealing  with  the  general  subject  of  the 
school  system. 


School  Bonds — Special  Building  Fund 

November  14,  1924. 
■    In  re  The  Jonesville  School  District  Bond  Issue 

It  seems  that  this  district,  acting  under  article  22  of  the  new  school  code, 
voted  an  issue  of  school  bonds  in  the  amount  of  $12,000  and  that  said  issue 
and  the  election  upon  which  it  was  authorized  was  validated  by  a  special 
act  at  the  recent  extra  session.  You  desire  to  know  whether  in  the  opinion 
of  this  office  the  governing  authorities  of  the  Jonesville  School  District  can 
disregard  the  special  bond  act  and  the  special  election,  and  borrow  from  Oie 
State  building  fund  the  amount  necessary  in  lieu  of  issuing  bonds. 

We  think  not,  unless  for  some  reason  the  bonds  authorized  to  be  issued 
cannot  be  sold  in  the  markets.  If  they  cannot  be  sold,  then  we  think  they 
could  resort  to  the  special  building  fund  in  the  manner  provided  in  the  act. 
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School  Funds — Sinking  Fund 

November  17,  1924. 

It  is  unfortunate  that  the  investments  of  the  sinking  fund  of  the  Chad- 
bourn  School  District  in  Columbus  County  should  have  been  made  in  such 
an  unbusinesslike  method.  Chapter  466  of  the  Private  Laws  of  1911  provides 
the  machinery  for  issuing  building  bonds  in  that  school  district.  It  appears 
that  the  bonds  were  voted,  issued  and  sold  to  the  amount  of  $10,000.  The 
statute  in  section  3  requires  a  special  tax  to  be  levied  in  that  district  to 
pay  the  interest  and  provide  a  sinking  fund  for  the  payment  of  the  principal 
of  this  indebtedness.  The  sheriff  of  the  county  was  required  to  collect  these 
taxes  and  pay  over  the  same  to  the  treasurer  of  Columbus  County.  There 
was,  however,  no  provision  made  in  that  act  for  the  care  and  investment  of 
the  sinking  fund.  This  situation  was  met  by  the  enactment  of  Chapter  90 
of  the  Priate  Laws  of  1917.  Section  1  of  that  act  authorizes  the  school  trus- 
tees of  Chadbourn  School  District  No.  3  to  lend  the  money  already  accumu- 
lated and  to  be  accumulated  as  a  sinking  fund.  Section  2  requires  tlie  se- 
curity of  all  loans  to  be  approved  by  the  board  of  education  of  the  county 
and  the  superintendent  of  public  instruction.  Section  3  requires  the  county 
treasurer  to  turn  over  these  funds  to  the  board  of  trustees — manifestly,  how- 
ever, that  they  might  be  loaned  by  said  board  upon  proper  security  and  the 
way  specified  in  the  act.  Both  of  these  acts  are  silent  as  to  the  custody  of 
the  security  so  taken.  We  think  it  quite  clear  as  a  necessary  inference, 
however,  from  their  wording,  that  the  county  treasurer,  up  to  the  time  that 
office  was  abolished  in  Columbus  County,  must  be  the  custodian  of  the  se- 
curities so  taken.  It  could  not  have  been  intended  that  this  board  of  trus- 
tees which  had  no  treasurer  itself  and  was  not  bonded  in  the  management 
of  the  sinking  fund,  should  thus  retain  the  securities  after  they  had  been 
taken  upon  the  loan  of  the  sinking  fund. 

As  we  understand  it,  the  office  of  county  treasurer  has  been  abolished 
in  the  county  of  Columbus,  and  a  county  auditor  elected  under  Chapter 
190  of  the  Public-Local  Laws  of  1923.  As  a  consequence  the  board  of  com- 
missioners under  that  act  have  probably  designated  some  bank  as  cus- 
todian of  the  funds  of  the  county.  We  think  it  would  be  the  duty  of  the 
county  auditor  to  look  after  the  securities  taken  by  the  board  of  trustees 
and  see  that  all  of  them  are  properly  deposited  for  safety  in  the  bank  so 
designated  by  the  board   of  county  commissioners. 

Chapter  1  of  the  Extra  Session  of  1921  plainly  requires  this  board  of  trus- 
tees to  report  to  the  State  Auditor  as  to  the  condition  of  this  sinking  fund 
and  the  securities  taken  by  the  said  board  upon  its  loan.  We  suggest,  there- 
fore, that  you  bring  the  matter  to  the  attention  of  the  State  Auditor. 


School  Districts — Consolidation^ — Special  Tax 

November  19,   1924. 

We  have  considered  Mr.  Furr's  letter  to  you  and  have  come  to  the  follow- 
ing conclusion: 

He  states  that  in  Rowan  County  the  board  of  education  has  adopted  the 
county-wide  plan  of  organization  as  contained  in  sections  73a  et  seq  of  the 
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new  school  code,  and  has  divided  the  county  into  units,  one  of  these  units 
composed  of  several  districts  or  parts  of  districts.  His  letter  is  not  definite 
upon  the  question  whether  the  consolidated  district  in  question  is  composed 
of  special  tax  and  no  special  tax  districts.  We  assume,  however,  that  this 
is  a  fact  in  the  particular  district. 

It  is  purposed,  now,  to  levy  a  local  tax  in  one  of  these  units  composed  as 
above  stated.  He  inquires  whether  the  question  of  special  tax  should  be 
submitted  to  the  whole  district  or  to  the  districts  composing  that  consoli- 
dated district.  Section  77  of  the  new  school  code,  in  dealing  with  consoli- 
dated districts  having  different  local  tax  rates,  declares  that  after  consoli- 
dation the  only  tax  rate  that  can  be  levied  in  the  consolidated  district  is 
the  lowest  tax  rate  voted  in  any  of  the  districts  which  form  a  part  of  it. 
The  object  of  the  consolidation  is,  of  course,  to  make  the  tax  rate  in  the 
consolidated  district  uniform.  We  think  that  the  question  of  a  special  tax 
in  the  instant  case  should  be  submitted  to  the  voters  within  fhe  consoli- 
dated district,  regardless  of  the  former  districts  as  thus  consolidated  under 
article  17  of  the  new  school  code.  The  effect  of  this  election  thus  held  'in 
the  consolidated  district  would  be  to  repeal  the  special  tax  now  authorized 
in  the  district  consolidated  with  non-tax  districts.  The  Supreme  Court  in 
interpreting  this  situation  in  Sparhman  v.  Comynissioners,  187  N.  C,  241, 
came  to  this  conclusion. 


School  Districts — Bonded  Indebtedness 

November  20,  1924. 

It  is  well  known  that  the  Raleigh  Township  School  District  is  not  co- 
terminous with  the  boundaries  of  the  City  of  Raleigh;  that  it  is  controlled 
by  a  school  committee  appointed  specially  for  the  district,  and  that  the  city 
governing  authorities  do  not  control  such  district.  Under  conditions  of  this 
sort  a  question  has  arisen  as  to  what  is  the  permissible  amount  of  bond  issue 
for  schools  within  such  district,  and  secondly,  shall  the  bonded  indebtedness 
of  the  city  itself  be  taken  into  consideration  in  determining  the  permissible 
amount  of  bond  issue  in  the  school  district. 

Stated  in  round  figures,  the  taxable  valuation  of  property  within  the 
Raleigh  School  District  is  $50,000,000.  There  are  outstanding  $1,150,000 
of  school  bonds  which  are  liabilities  of  the  district.  The  school  district  itself 
being  a  separate  corporate  entity,  with  its  boundaries  not  coterminous  with 
those  of  the  city,  and  not  subject  to  control  by  the  governing  authorities  of 
the  city,  we  think  that  the  amount  of  bonded  indebtedness  of  the  city  should 
not  be  included  in  determining  the  permissible  amount  of  bonds  to  be  issued 
by  the  school  district,  but  only  the  bonded  indebtedness  of  the  school  dis- 
trict itself. 

Section  264  of  the  new  school  code,  Chapter  136,  Public  Laws  of  1923, 
deals  with  this  question  in  what  we  regard  as  a  plain  and  distinct  manner. 
That  section  is  as  follows: 

Limit  of  bonds.  No  bonds  shall  be  issued  by  or  on  behalf  of 
a  district  under  this  act  which,  including  indebtedness  for 
schools  thereof  then  outstanding,  shall  exceed  five  per  cent  of 
the  assessed  valuation  of  taxable  property  therein;  and  no  school 
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indebtedness  of  any  kind  or  nature  shall  be  created  or  assumed 
by  a  county  under  this  act,  including  all  school  indebtedness  of 
such  county  and  the  aggregate  amount  of  all  school  indebtedness 
of  the  districts  within  such  county  in  excess  of  five  per  cent  of 
the  assessed  valuation  of  taxable  property  within  such  county. 
In  computing  the  amount  of  indebtedness  under  the  district  or 
the  county  limitations  hereinabove  fixed,  school  indebtedness 
of  cities  and  towns  lying  within  a  school  district  or  within  a 
county  shall  be  included  as  if  the  same  were  a  school  district 
indebtedness,  but  there  shall  not  be  included  any  indebtedness 
of  a  district,  city,  town,  or  county  payable  from  current  reve- 
nues, and  school  bonds  issued  under  the  provisions  of  this  act 
shall  not  be  subject  to  any  debt  limitation  by  any  other  act. 

We  think,  then,  that  the  opinion  of  this  office  is  sustained  by  this  section. 
That  section  restricting  the  indebtedness  of  such  a  school  district  to  five 
per  cent  of  the  assessed  valuation  of  the  taxable  property  therein,  permits 
an  additional  issue  of  bonds  of  the  school  district  amounting  to  $1,350,000. 


Compulsory  Education — Private  School 

December  11,  1924. 

Your  letter  of  the  9th  inst.,  enclosing  a  letter  from  R.  W.  Allen,  Superin- 
tendent of  Schools  of  Anson  County,  referring  to  the  case  of  State  v.  Johnson, 
decided  by  the  Supreme  Court  on  November  19,  1924,  is  received.  I  have 
the  opinion  of  the  Supreme  Court  in  that  case  before  me  and  have  carefully 
read  the  same. 

The  principal  difficulty  in  the  case  was  that  the  warrant  was  not  properly 
drawn  and  not  so  drawn  as  to  charge  the  offense  prescribed  in  the  statute. 
Section  5758,  C.  S.  The  court  rules,  following  the  language  of  that  statute, 
that  the  offense  is  the  failure  of  the  parent  or  guardian  or  other  person  in 
the  State  having  charge  or  control  of  the  child  between  the  ages  of  eight 
and  fourteen  years,  to  cause  such  child  to  attend  school  continuously  for  a 
period  equal  to  the  time  tohlch  the  public  school  in  the  district  in  which 
the  child  resides  shall  be  in  session.  The  warrant  charges  the  parent  in  that 
case  with  failure  to  cause  the  child  mentioned  in  the  warrant  to  attend  the 
public  school  of  the  district.  The  Court  upon  this  statute  ruled  that  the 
burden  was  upon  the  State  to  show  that  the  parent  or  other  person  having 
charge  of  a  child  of  the  age  fixed  by  the  Statute  did  not  cause  the  child  to 
attend  any  school  for  the  period  equal  to  the  time  which  the  public  schools 
in  the  district  were  open,  and  not  simply  that  the  child  did  not  attend  the 
public  school.  It  is  very  clear  from  this  statute,  I  think,  that  if  the  child 
attended  a  private  school,  taught  for  the  same  length  of  time  as  the  public 
school,  that  the  parent  would  not  be  guilty  of  any  offense,  and  to  repeat 
what  the  Court  said,  the  burden  of  proving  this  fact,  to  wit:  that  the  child 
did  not  attend  any  school  at  all,  private  or  public,  rested  upon  the  State. 
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School  Fund — Penalties 

January  1,  1925. 

It  is  right  difficult  to  run  distinctly  the  line  between  penalties  to  which 
a  town  is  entitled  and  those  which  are  to  be  covered  into  the  school  fund 
under  Article  9  of  the  Constitution.     This  may  suffice: 

The  General  Assembly  clearly  has  a  right  to  give  such  penalties  to  a  town 
to  be  enforced  only  by  a  civil  proceeding  brought  in  the  name  of  the  town 
to  enforce  the  penalty.  The  summons  which  you  enclosed  is  evidently  at- 
tempted to  be  drawn  under  this  principle.  It  is  a  civil  summons.  Under 
it  no  officer,  police  or  otherwise,  could  arrest  the  defendant,  and  if  judgment 
is  given  at  the  hearing,  it  could  not  be  enforced  except  upon  civil  execution 
issued  against  the  property  of  that  defendant.  On  the  face  of  this  summons, 
then,  the  town  is  bringing  a  civil  proceeding  against  the  party  named  therein, 
and  if  the  General  Assembly  has  given  the  penalties  arising  from  a  breach 
of  a  town  ordinance  specifically  to  the  town,  that  remedy  may  be  enforced 
civilly.  As  soon,  however,  as  the  town  steps  beyond  the  civil  remedy,  it  is 
basing  its  proceeding  upon  the  criminal  law  of  the  State,  which  makes  the 
breach  of  a  town  ordinance  a  misdemeanor.  Any  fine  or  penalty  then  levied 
under  such  proceedings  goes  to  the  school  fund  under  the  decisions  of  the 
Supreme  Court.  A  town  using  the  summons  accompanying  the  papers  sent 
us  is  placing  itself  in  a  dangerous  position  with  reference  to  the  defendant. 
Its  officers  probably  arrest  him  as  though  it  is  a  criminal  warrant,  and  if 
they  do,  they  are  liable  for  an  action  for  false  imprisonment. 


School  Districts — Non-Resident  Parents 

January  17,  1925. 

We  return  herewith  Mr.  T.  Wingate  Andrews's  letter  of  January  15th.  In 
that  letter  he  states: 

A  few  men  living  outside  the  city  limits  with  children  at- 
tending the  High  Point  schools,  contend  that  they  are  entitled 
to  credit  on  their  tuition  on  account  of  taxes  paid  by  corpora- 
tions in  which  they  own  stock.  They  have  no  property  listed 
under  their  own  names  in  the  city. 

Upon  this  you  inquire  whether  this  contention  is  sound.  We  are  quite 
clearly  of  the  opinion  that  it  is  not.  We  think  the  proper  interpretation 
of  section  241  of  the  school  code  prevents  it  from  applying  to  that  limited 
property  interest  in  a  corporation  which  is  represented  by  a  share  of  stock 
in  that  corporation.  The  General  Assembly  in  the  act  itself  was  conferring 
a  privilege  upon  the  parent  living  outside  the  special  charter  district  yet 
owning  property  in  that  district  to  have  the  taxes  levied  upon  that  property 
for  school  purposes  in  the  district  applied  in  abatement  of  the  tuition  of  his 
children.  This  property  evidently  must  be  listed  in  the  name  of  the  parent 
with  the  taxes  thereupon  charged  against  him  before  the  privilege  of 
this  statute  could  be  invoked.  He  does  not  pay  any  taxes  upon  corporate 
property.  On  the  contrary,  the  corporation  as  a  separate  entity  pays  those 
taxes. 
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School  Bonds — Sinking  Fund 

January  21,  1925. 

We  have  considered  the  letter  of  Mr.  J.  H.  Mclver  to  you  in  regard  to 
sinking  funds  for  old  type  bonds.  He  does  not  describe  the  bonds  with 
sufBcient  definiteness  for  us  to  render  any  opinion  upon  it  that  would  be 
helpful.  If  he  is  referring  to  bonds  issued  under  C.  S.  Section  5682,  the 
county  board  of  education  has  the  control  of  the  sinking  fund  and  its  in- 
vestment. Where,  however,  the  statute  is  silent  in  regard  to  the  sinking 
funds,  the  board  of  county  commissioners  as  a  general  rule  should  have 
control  of  the  sinking  funds  and  of  their  investment.  If  they  have  no  char- 
ter of  authority  at  all  in  a  particular  case,  there  should  be  special  legis- 
lation providing  for  the  proper  investment  of  the  sinking  fund  and  its  safety. 


Board  of  Education — Sale  of  Land 

January  26,  1925. 

We  have  considered  the  letter  of  Mr.  R.  L.  Phillips  to  you,  dated  January 
21st  and  return  the  same  herewith. 

Section  62  of  the  new  school  code  does  contemplate  that  the  board  of  edu- 
cation shall  advertise  any  sale  of  land  belonging  to  them  for  twenty  days 
at  three  public  places  in  the  county.  It  authorizes  them  to  reject  any  and  all 
bids  and  then  sell  said  school  property  at  a  private  sale  if  they  can  make  a 
more  advantageous  sale  thereby.  It  seems  that  the  board  of  education  of 
Graham  County  sold  the  land  in  question  without  this  preliminary  adver- 
tisement but  upon  advantageous  terms  at  private  sale.  Whether  or  not  the 
board  was  wrong  in  doing  this,  it  is  quite  clear,  we  think,  that  its  action 
in  this  regard  would  not  affect  the  validity  of  the  deed  made  to  the  Tallassee 
Power  Company,  the  statute  itself  not  declaring  a  deed  so  made  void.  There 
is  no  reason  in  section  29  of  article  2  of  the  Constitution  why  the  General 
Assembly  has  not  constitutional  power  to  pass  a  curative  act  with  reference 
to  this  particular  transaction.  It  is  quite  probable,  if  they  passed  it,  how- 
ever, they  would  put  in  a  clause  making  it  inapplicable  to  existing  suits. 

We  are  writing  this  opinion  for  your  benefit,  upon  the  latter  question 
principally.  Except  upon  that  we  think  it  would  be  improper  for  us  to 
render  any  opinion  at  all,  as  the  matter  seems  to  be  in  court. 


County  Tax — Eight  Months  School 

January  30,  1925. 

You  inquire  of  this  office  whether  or  not  in  its  opinion  the  Legislature  has 
constitutional  authority  to  authorize  counties  in  the  State  to  submit  to  the 
qualified  voters  thereof  the  quesion  of  whether  a  county-wide  tax  shall  be 
levied  sufficient  in  amount  to  run  the  schools  of  the  county  for  a  period  of 
eight  months.  It  is  observable  that  under  this  scheme  there  is  no  limit 
to  the  taxation  beyond  which  the  Board  of  county  commissioners  cannot  go. 
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I  am  using  the  county  as  a  unit  in  the  discussion,  but  the  discussion  itself 
would  apply  as  well  to  special  tax  and  charter  districts. 

Section  7  of  Article  7  of  the  Constitution  prohibits  counties,  cities,  towns 
or  other  municipal  corporations  from  levying  or  collecting  any  tax  unless 
authorized  so  to  do  by  a  vote  of  a  majority  of  the  qualified  voters  therein, 
except  for  the  necessary  expenses  thereof.  All  tax  levies  beyond  the  neces- 
sities arising  from  the  requirement  of  the  Constitution — that  the  term  of  the 
schools  shall  he  six  months — are  regarded  by  the  courts  as  not  necessary 
expenses.  If,  therefore,  the  question  after  authority  is  obtained  from  the 
Legislature  is  submitted  to  the  qualified  voters  of  the  county,  plainly  and 
distinctly  as  taxes  sufficient  to  run  the  schools  for  eight  months  and  the 
voters  authorize  such  taxation  after  the  method  has  been  approved  by  the 
General  Assembly  itself,  I  see  no  substantial  reason  for  holding  the  act  un- 
constitutional as  offending  against  Section  7  above  referred  to. 

There  is,  however,  a  practical  aspect  to  the  question  that  should  be  sug- 
gested in  the  discussion.  Very  few  constituencies  would  grant  to  the  tax 
levying  authorities  a  blanket  authority  such  as  this,  to  levy  taxes  for  the 
future.  The  courts  themselves  do  not  control  the  discretion  of  administra- 
tive and  subordinate  governmental  authorities  when  that  discretion  is  ex- 
ercised under  competent  authority  and  not  oppressively  or  illegitimately. 
If  the  county  commissioners  have  this  blanket  authority  to  levy  a  sufficient 
tax  to  run  the  schools  for  eight  months,  there  would  be  no  means  of  con- 
trolling their  discretion  as  to  the  amount  of  tax  to  be  levied  if  that  dis- 
cretion was  legitimately  exercised  and  exercised  in  good  faith.  The  board 
of  education  might  itself  increase  the  salaries  of  teachers  and  the  expenses 
of  conducting  the  schools  beyond  the  point  at  which  the  voters  would  be 
willing  to  sanction  those  expenses  and  they,  consequently,  would  be  without 
remedy  except  the  political  remedy  which  would  be  in  their  hands  to  'defeat 
the  particular  officials  at  the  next  coming  election. 

For  these  reasons  as  well  as  the  fact  that  the  constitutionality  of  such 
an  act  might  be  impeached  successfully  in  the  courts,  I  advise  that  the 
limit  of  taxation  be  fixed  in  the  bill  beyond  which  the  governing  authorities 
cannot  go. 


County  Commissioners — School  Indebtedness 

February  10,  1925. 

I  have  before  me  letter  of  even  date  from  Mr.  T.  B.  Atmore,  Superintendent 
of  Schools,  Pamlico  County,  submitted  to  me  by  your  Department.  From  this 
letter  it  appears  that  the  board  of  county  commissioners  of  Pamlico  County 
issued  bonds  in  the  amount  of  $125,000  in  accordance  with  article  23,  school 
code  of  1923.  It  also  appears  that  the  amount  necessary  to  take  care  of  the 
interest  on  these  bonds  and  sinking  fund,  which  was  due  January  1,  1925, 
was  not  included  in  the  budget  submitted  by  the  board  of  education  of 
Pamlico  County.  In  an  opinion  under  date  of  September  27,  1923,  Attorney 
General  Manning  seems  to  indicate  that  only  the  other  school  indebtedness 
of  the  county,  not  including  that  contemplated  by  article  23  of  the  school 
code  of  1923,  should  be  included  in  the  school  budget.     I  am  informed  that 
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the  school   authorities   have  taken   this   position   and   have   heretofore   been 
acting  in  accordance  with  it. 

On  the  letter  from  Mr.  Atmore,  submitted  to  me,  it  does  not  appear 
necessary  to  consider  or  pass  on  the  question  as  to  whether  the  particular 
indebtedness  in  question  should  be  included  in  the  school  budget  as  sub- 
mitted by  the  board  of  education  to  the  hoard  of  county  commissioners. 
There  can  be  no  question  about  the  obligation  resting  upon  a  board  of 
county  commissioners  to  take  care  of  the  interest  and  sinking  fund  necessary 
to  provide  for  the  payment  of  these  bonds.  Section  185  of  the  school  code  of 
1923  lays  this  obligation  upon  a  board  of  county  commissioners,  and  I, 
therefore,  advise  that  it  is  the  duty  of  the  board  of  county  commissioners 
of  Pamlico  County  to  provide  the  necessary  funds  to  meet  the  amount  due 
on  these  bonds  at  this  time. 


School  Elections — Australian   Ballot 

February  19,  1925. 

I  have  your  letter  of  the  18th,  together  with  letter  of  Mr.  John  L.  Hathcock, 
Superintendent  of  Schools  of  Sampson  County,  asking  whether  the  Australian 
Ballot  law  for  his  county  applies  to  an  election  in  a  school  district  under 
articles  18  and  22  of  the  school  law  of  1923. 

Because  of  the  various  acts  on  this  subject,  a  direct  reply  to  this  question 
is  very  difficult.  Under  Chapter  606,  Public-Local  Laws  of  1917,  providing 
the  Australian  Ballot  for  Buncombe,  Henderson  and  Madison  counties, 
school  elections  were  excepted  from  its  operation.  This  form  of 
ballot  has  been  made  to  apply  to  several  other  counties  by  an  amendment  to 
this  act. 

In  construing  the  act,  this  Department  in  a  letter  of  April  19,  1924,  to  you 
advised  that  these  amendatory  acts  also  limited  the  Australian  Ballot  to 
general  elections  and  did  not  make  it  apply  to  school  elections. 

By  Chapter  37,  Public  Laws,  Extra  Session  of  1924,  the  Australian  Ballot 
was  provided  for  the  counties  of  Stanly,  Brunswick,  Alexander,  Yancey, 
McDowell,  Cherokee,  Surry,  and  Caldwell.  This  act  follows  the  Buncombe 
law,  but  it  does  not  except  school  elections  as  that  does  and  it  seems  to  con- 
tempate  in  section  1  and  section  2,  suib-section  (i)  that  it  shall  apply  to  all 
elections.  The  application  of  the  Australian  Ballot  to  Sampson  County  is 
provided  by  Chapter  217,  Public-Local  Laws,  Extra  Session  of  1924.  The 
title  of  this  act  purports  to  make  Chapter  606,  Public-Local  Laws  of  1917, 
applicable  to  Sampson  County  but  in  the  body  of  the  bill  it  amends  House 
Bill  109,  Senate  Bill  132,  Extra  Session  of  1924,  which  is  Chapter  37,  Public 
Laws,  Extra  Session  of  1924. 

On  February  9  of  this  year,  Mr.  Nash  wrote  Mr.  C.  A.  Reap,  County  Super- 
intendent of  Stanly  County,  with  reference  to  the  same  subjet.  He  reached 
tlie  conclusion  that  the  Australian  Ballot  law  did  not  apply  to  these  school 
district  elections.  There  is  much  to  be  said  in  support  of  either  view,  as 
you  may  readily  see  when  I  advise  you  that  from  a  study  of  the  history 
of  these  various  acts,  I  am  inclined  to  think  that  school  elections  in  Sampson 
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County  would  be  controlled  by  Chapter  217,  Public-Local  Laws  of  1924,  whicli 
applies  Chapter  37,  Public  Laws  of  1924,  to  all  elections  held  in  that  county. 
Mr.  Nash  and  I  agree  that  the  matter  is  one  of  great  doubt  and  that 
being  so,  an  election  held  either  under  the  Australian  Ballot  law  or  under 
the  general  law  as  set  out  in  the  school  law  of  1923,  might  result  in  liti- 
gation to  test  the  validity  of  taxes  voted  or  bonds  issued.  Both  of  us, 
therefore,  think  that  the  matter  should  be  cleared  up  at  this  session  by  a 
specific  act  of  the  Legislature  providing  directly  that  such  election  shall, 
or  shall  not,  be  held  under  the  Australian  Ballot. 


Special  Tax  Elections — Six  Months 

February  24,  1925. 

I  have  your  letter  of  February  20,  sending  letter  of  Mr.  R.  W.  Allen, 
Superintendent  of  Schools  in  Anson  County.  He  inquires  if  a  special  tax 
election  may  be  held  in  less  than  six  months  after  the  first  election.  I 
think  that  it  cannot.  The  intent  and  purpose  of  section  225  is  to  prevent 
these  elections  being  held  oftener  than  once  in  a  six  months'  period. 


Consolidated   District — Election 

February  27,  1925. 

I  have  your  letter  sending  letter  of  Mr.  R.  W.  Allen,  Superintendent  of 
Schools  of  Anson  County.  I  agree  with  you  that  it  seems  that  under  the 
county-wide  plan  adopted  in  Anson,  the  local  tax  district  by  being  combined 
with  the  non-local  tax  district  has  been  put  out  of  existence  under  the 
decision  in  Bivins  v.  Board  of  Education,  187  N.  C,  769.  I  think  that  the 
special  tax  election  may  be  held  in  the  consolidated  district  under  the 
authority  of  the  Sparkman  case,  187  N.  C,  241. 

We  are  so  busy  in  the  office  just  now  that  it  is  impossible  to  go  into  the 
matter  with  any  degree  of  thoroughness,  but  we  think  that  the  case  referred 
to  holds  that  an  election  may  be  held  in  the  consolidated  district. 


School  Bonds — Special  Building  Fund 

March  9,  1925. 

I  am  in  receipt  of  your  letter,  sending  letter  from  Mr.  T.  T.  Murphy, 
Superintendent  of  Schools,  Pender  County. 

Mr.  Pittman  and  Mr.  Murphy,  representatives  from  that  county,  conferred 
Avith  me  in  regard  to  this  matter  some  days  ago.  They  wanted  to  know 
if  the  county  could  obtain  a  loan  for  these  districts  from  the  special  building 
fund,  although  the  bonds  had  been  voted,  and  if  the  county  could  withhold 
issuing  the  bonds  following  the  election.     I  advised  them  that  I  thought  the 
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issuance  of  the  bonds  would  not  be  obligatory  but  that  the  loan  could  be 
obtained  from  the  State  Board  of  Education  if  it  had  sufficient  funds  for 
that  purpose  and  would  make  the  loan  out  of  the  special  building  fund. 

The  letter  of  Superintendent  Murphy  presents  a  somewhat  different 
question  and  it  is  not  entirely  free  from  doubt.  It  appears  that  the  two 
districts  have  each  voted  to  issue  $25,000  in  bonds.  I  assume  that  this 
action  was  taken  under  the  provisions  of  school  code,  article  22.  That 
article  contemplates  the  issuance  of  bonds  and  provides  how  the  bonds  shall 
be  issued.  The  act  providing  for  the  special  building  fund  provides  that 
the  county  board  of  education  may  make  loans  to  districts  and  that  these 
loans  are  to  be  repaid  out  of  the  local  taxes  voted  by  the  particular  district, 
It  gives  the  county  a  lien  on  these  taxes  for  the  purpose  of  repaying  the 
loans. 

There  is  a  proviso  to  section  284  as  follows: 

Provided,  this  lien  shall  not  lie  against  taxes  collected  or 
hereafter  levied  to  pay  interest  and  principal  on  bonds  issued  by 
the  authority  of  any  district. 

There  seems  to  be  no  statute  providing  for  an  election  in  a  special  tax 
district  to  levy  a  tax  to  meet  the  interest  and  payment  on  loans  to  be  made 
a  county  out  of  the  special  building  fund.  It  is  very  doubtful  if  a  tax  may 
be  levied  and  collected  under  an  election  held  under  article  22  and  the 
proceeds  applied  to  the  payment  of  principal  and  interest  on  a  loan  obtained 
from  the  special  building  fund.  There  appears  to  be  no  decision  of  the 
Supreme  Court  on  the  subject.  It  is  my  opinion  that  the  Court  will  probably 
hold  that  a  tax  could  not  be  levied  and  collected  as  the  result  of  an  election 
under  article  22  and  the  taxes  so  obtained  applied  to  the  repayment  of  a 
loan  obtained  from  the  special  building  fund. 

Of  course,  it  is  too  late  now  to  pass  any  act  on  the  subject. 


f    .  Schools — Dance  Hall — Nuisance 

'  ■  March  11,  1925. 

Principal  E.  E.  Smith  of  the  State  Colored  Normal  School  at  Fayetteville, 
N.  C,  writes  you  in  a  letter  dated  March  9  that  a  colored  man  has  erected 
a  dance  hall  within  a  few  hundred  yards  of  the  normal  school,  on  the 
opposite  side  of  the  railroad  from  the  school,  and  that  this  dance  hall  is  a 
menace  to  the  best  interests  of  the  school,  and  a  nuisance  to  the  community. 
We  have  searched  the  statutes  of  North  Carolina  quite  fully  and  find  none 
which  deals  with  the  situation  depicted  by  Prof.  Smith.  Section  55  of  the 
Revenue  Act  of  1925  contained  a  proviso  which  would  cover  the  situation, 
but  in  the  passage  of  the  act  through  the  Houses,  the  General  Assembly 
struck  out  that  proviso.     It  was  as  follows: 

None  of  the  amusements  herein  enumerated  (included  in 
these,  in  the  opinion  of  this  office,  were  dance  halls)  shall  be 
carried  on  within  five  hundred  yards  of  a  church,  hospital  or 
school. 

12 
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Why  it  was  stricken  out,  we  do  not  know.  If  it  was  reenacted  in  another 
statute,  that  statute  lias  not  been  found  by  us.  It  appears,  then,  that  the 
school  has  no  remedy  except  the  common  law  one  of  applying  to  a  court 
of  equity  for  an  injunction  against  the  conduct  of  this  dance  hall  in  such 
proximity  to  it  as  to  constitute  it  a  public  nuisance  with  special  damage  to 
the  school. 


School  Districts — Illegal  Consolidation 

March  12,  1925. 

Mr.  Murphy,  Superintendent  of  Schools  of  Pender  County,  is  in  our  office 
and  has  presented  these  questions  to  the  office  for  solution: 

It  seems  that  the  county  board  of  education  in  Pender  County,  acting 
under  Section  73(a)  of  the  School  Code  of  1923,  has  consolidated  the  public 
schools  of  that  county  into  seven  districts.  In  creating  one  of  these  con- 
solidated districts  it  put  together  three  existing  districts  and  a  portion  of 
a  fourth  through  inadvertence.  They  have  called  an  election  to  levy  a 
special  tax  in  this  latter  district  so  formed.  The  first  question  presented 
is:  Was  this  consolidation,  taking  only  part  of  the  fourth  district,  legal? 
We  think  not.  Both  Article  6  of  the  School  Code  and  Article  18  of  the 
School  Code  contemplate  consolidation  of  whole  existing  districts  and  not 
cutting  up  into  fragments  of  existing  districts  and  consolidating  those  frag- 
ments with  other  whole  districts.  Sparkman  v.  Commissioners,  187  N.  C, 
241. 

Second,  it  appears  that  an  election  in  this  district  so  illegally  formed 
has  already  been  called  and  the  date  of  the  same  is  fixed  for  March  21, 
and  the  registration  books  have  closed.  Section  220,  in  the  proviso,  permits 
the  county  board  of  education  for  any  good  and  sufficient  reason  to  withdraw 
the  petition  for  an  election  before  the  close  of  the  Registration  books. 
Manifestly,  we  think  that  this  confers  authority  upon  the  county  board  of 
education  to  recall  an  election  for  reasons  not  concerning  the  legality  of 
the  organization  of  the  district  itself.  If  the  foundation  of  the  election — 
the  consolidation — is  illegal,  every  step  since  taken  to  hold  the  election  Is 
void.  For  this  reason  we  think  that  the  county  board  of  education  should 
petition  the  county  board  of  commissioners  at  a  called  meeting,  to  recall 
the  particular  election  as  nothing  would  be  accomplished  by  holding  ft 
If  any  of  the  voters  within  the  district  so  consolidated  would  object  to 
the  tax  and  attack  the  legality  of  its  levy  in  the  courts.  To  hold  the 
election,  then,  would  be  an  utterly  vain  thing. 


Act  of  1925 — Separate  Bids 

March  19,  1925. 

I  have  your  letter  of  March  18,  asking  for  a  construction  of  House  Bill 
623,  Senate  Bill  1108,  Public  Laws,  1925.  You  ask:  "If  separate  bids  on 
plumbing  and  heating  are  called  for,  and  one  man  is  low  on  both,  is  the 
intent  of  this  bill  such  that  I  would  be  required  to  let  either  the  plumbing 
or  heating  to  a  separate  firm  at  a  higher  figure?" 
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My  answer  is  that  you  would  not  be  so  required.  The  purpose  of  this 
act  is  to  require  separate  specifications  for 

1.  Heating  and  Ventilating. 

2.  Plumbing  and  Gas  Fitting. 

It  does  not  mean  at  all  that  the  two  contracts  must  be  let  to  different 
persons  when  the  same  person  has  the  lower  bid  on  each.  The  specifications 
are  to  be  provided  and  the  bids  received  on  the  two  items  as  classified  and 
the  contract  awarded  to  the  bidder  making  the  lowest  bid  on  each.  If  the 
lowest  bid  on  each  is  by  the  same  person,  the  contract  should  be  awarded 
to  him. 


Statutes — Constitutionality 

March  28,  1925. 

You  submit  two  acts  passed  at  the  recent  session  of  the  General  Assembly 
atnending  the  school  code  of  1923,  the  one  introduced  by  Mr.  Coulter  of 
Alamance  and  the  other  by  Senator  Mendenhall  from  Guilford,  and  ask  the 
opinion   of   this    Department   on   them. 

The  Coulter  bill  undertakes  to  amend  section  226,  school  code  of  1923 
(now  C.  S.  5646)  by  adding  at  the  end  of  line  14  the  words  "or  by  any  part 
of  the  new  territory."  Generally,  this  section  226  provides  that  local  tax  or 
special  charter  districts  may  be  enlarged  by  submitting  the  proposition  for 
such  enlargement  to  the  voters  of  the  contiguous  territory  proposed  to  be 
attached  to  the  existent  local  tax  or  special  charter  district.  Upon  a  majority 
vote  of  those  within  the  new  territory,  such  territory  would  become  a  part 
of  the  old  district  and  subject  to  the  tax  theretofore  voted  for  increased 
school  facilities  and  to  meet  interest  and  sinking  fund  for  bonds  of  the 
district  proposed  to  be  enlarged.  The  section  as  originally  written  is  con- 
stitutional, for  the  voters  in  the  new  territory  are  at  the  election  by  their 
votes  subjecting  themselves  to  a  similar  tax  to  that  already  voted  by  the 
old  district. 

Under  the  Coulter  bill  it  is  proposed  by  a  vote  of  those  within  the  new 
territory  to  attach  that  territory  to  the  old  district  and  to  carry  with  them 
the  taxes  they  have  theretofore  voted  for  bonds.  In  my  opinion  this  amend- 
ment is  unconstitutional  for  the  reason  that  it  seeks  to  impose  a  special 
tax  for  bonds  on  the  old  territory  without  submitting  it  to  the  voters 
thereof. 

The  Mendenhall  bill  rewrites  section  230  of  the  school  code  of  1923  and 
provides  a  method  whereby  a  district  wholly  within  the  limits  of  a  city  or 
town  may  be  enlarged  by  attaching  other  territory  so  as  to  make  the 
district  coterminous  with  such  city  or  town.  Under  the  explicit  provisions 
of  this  bill,  such  district  could  not  be  enlarged  by  taking  in  such  territory 
if  the  territory  proposed  to  be  added  has  any  bonded  debt  for  school  pur- 
poses other  than  the  general  indebtedness  which  it  shares  with  the  other 
districts  of  the  county.  A  procedure  is  provided  in  the  act  by  which 
enlargement  of  the  district  may  be  submitted  to  the  voters  of  the  new 
territory  under  the  supervision  of  the  governing  body  of  the  city  or  town. 
The  act  provides  a  well  considered  plan  for  the  extension  of  districts  to 
which  it  has  application,  and  I  advise  that  it  is  constitutional. 
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Literary  Fund — State  Loans 

April  8,  1925. 

Your  letter  of  April  7  in  regard  to  loans  from  the  literary  fund  received. 
School  code,  sections  273  et  seq.,  contemplates  that  loans  made  to  the  county 
board  of  education  from  the  literary  fund  shall  be  reloaned  to  the  districts. 
It  is  my  opinion  that  these  loans  should  not  he  made  unless  there  is  a 
special  tax  for  their  repayment. 


Funding  Indebtedness — Section  266 

April  14,  1925. 

It  seems  that  the  school  district  of  Southport,  in  Brunswick  County,  in 
anticipation  of  a  bond  issue  for  the  erection  of  the  school  building  in  1922, 
borrowed  money  and  used  the  same  in  the  erection  of  this  building.  The 
bonds  were  voted  and  issued  in  1923.  They  were  sold  immediately  after 
issue,  the  proceeds  of  the  sale  collected  and  deposited  in  the  Bank  of  South- 
port,  which  seemed  to  have  financial  connection  with  the  Commercial 
National  Bank  of  Wilmington  and  upon  the  failure  of  these  banks  the 
money  so  deposited  as  belonging  to  the  school  district  was  lost  excepf  as 
to  any  dividend  that  may  hereafter  be  declared. 

The  effect  of  this  is  to  leave  two  classes  of  outstanding  indebtedness 
against  the  school  district:  one,  incurred  for  borrowed  money  in  anticipation 
of  the  bonds,  and  the  other  incurred  by  the  sale  of  the  bonds  a  little  later. 
As  the  notes  were  not  paid,  they  are  still  an  outstanding  obligation  of  the 
school  district.  The  school  district  itself  is  one  administered  under  the 
statute  by  the  county  board  of  education  and  is  supported  by  county  levies 
and  county  funds,  while  a  local  district  levy  is  made  to  meet  the  bond  issue. 
The  outstanding  indebtedness  for  borrowed  money  and  represented  by  notes 
was  incurred  before  the  1st  day  of  January,  1923.  It  is  the  desire  and  pur- 
pose of  both'  the  county  board  of  education  and  county  board  of  commis- 
sioners to  fund  this  particular  outstanding  indebtedness  under  sections 
266  et  seq.  of  the  school  code  of  1923.  It  was  an  indebtedness  incurreH  in 
providing  a  building  for  the  conduct  of  the  school  in  this  district  for  the 
constitutional  term  of  six  months  and  so  is  a  necessary  expense.  It  is  ap- 
parent from  the  above  recapitulation  why  this  indebtedness  has  not  been 
heretofore  refunded.  Under  the  circumstances,  though  the  matter  is  not  free 
from  doubt,  we  think  that  the  board  of  county  commissioners  may  now 
refund  this  indebtedness  under  sections  266  et  seq.  of  the  school  code. 


Boys"  Road  Patrol 

April  17,  1925. 

The  General  Assembly  at  its  recent  session  transferred  the  duty  of  the 
Board  of  Agriculture  as  defined  in  C.  S.  Sections  4931  to  4935,  inclusive,  to 
the  State  Board  of  Education.  In  addition  to  this  transference,  it  added  at. 
the  end  of  Section  4931  the  following: 
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Whose  duty  it  shall  be  to  appoint  a  director  of  the  work  of  the 
boys'  road  patrol  in  the  State  of  North  Carolina. 

Section  4934  as  amended  reads  as  follows: 

All  moneys  for  the  carrying  out  of  this  article  shall  be  pro- 
vided by  the  counties  themselves  in  cooperation  with  the  State 
of  North  Carolina.  The  commissioners  of  the  counties  of  North 
Carolina  are  empowered  to  make  annual  donations  out  of  the 
county  funds  for  the  purpose  of  this  article. 

Section  4935  as  amended  reads  as  follows: 

Said  brigade  shall  not  be  organized  in  any  county  until  the 
commissioners  of  said  county  set  apart  and  appropriate  not  less 
than  $100  for  the  purposes  of  this  article  to  be  spent  in  said 
county  by  the  State  Board  of  Education. 

There  is  nothing  in  these  sections  as  thus  amended  which  requires  the 
State  Board  of  Education  in  specific  terms  to  spend  any  part  of  the  funds 
appropriated  to  it  for  the  purposes  of  the  article.  We  have  examined  the  ap- 
propriations act  of  1925  and  can  find  in  it  no  specific  appropriation  for  the 
boys'  road  patrol  nor  any  specific  appropriation  to  the  State  Board  of  Educa- 
tion for  such  boys'  road  patrol.  There  is  an  express  prohibition  against  the 
use  of  any  sum  appropriated  therein  for  any  other  purpose  than  that  for 
which  it  is  appropriated.  This  section  imposes  a  heavy  penalty  upon  any 
person  thus  misusing  a  specific  appropriation. 

As  the  law  is  thus  written,  then,  the  only  money  available  for  the  boys' 
road  patrol  is  that  provided  by  the  counties  in  which  it  is  organized.  It  is 
clear,  therefore,  that  the  duties  of  the  State  Board  of  Education  are  confined 
to  appointing  a  director  of  the  work  of  the  boys'  road  patrol  and  of  admin- 
istering the  fund  provided  by  the  counties. 


Consolidation — Election 

April  23,  1925. 

I  have  your  letter  of  the  21st  sending  letter  from  Mr.  Emmett  C.  Willis 
and  asking  my  opinion  on  the  matter  therein  submitted.  It  is  stated  that  an 
election  was  called  in  the  Southmont  Special  School  taxing  district,  Davidson 
County,  in  conformity  to  the  county-wide  plan  of  organization  but  that  the 
election  officials  failed  to  appear  on  the  date  set  for  the  election  and  no 
election  was  held.  It  is  my  opinion  that  this  would  not  be  held  to  be  an 
election  under  Section  225,  school  code  of  1923,  and  that  an  election  can 
be  called  in  the  same  territory  within  less  than  six  months.  However, 
there  may  be  some  slight  doubt  as  to  this,  and  it  would  certainly  be  better 
to  wait  until  after  the  six  months,  if  possible,  before  calling  another  election. 

In  reply  to  your  second  question,  it  is  my  opinion  that  it  will  be  neces- 
sary for  the  county  board  of  education  to  modify  the  county-wide  plan  as  pro- 
vided by  sub-section  2  of  Section  73(a)  as  amended  in  1924  before  an  election 
could  be  called  creating  a  special  taxing  district  composed  of  three  of  the 
five  districts  as  originally  grouped  in  the  county-wide  plan. 
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Board  of  Education— Sale  of  School  Sites 

April   27,   1925 

I  have  your  letter  of  the  22d,  sending  letter  of  Mr.  R.  L.  Patton,  Superin- 
tendent of  Public  Schools,  Burke  County.  The  question  submitted  is  not  at 
all  free  from  doubt  and  I  have  been  unable  to  find  anything  that  definitely 
settles  it. 

My  impression  is  that  the  county  board  could  sell  the  school  house  under 
the  conditions  stated.  I  assume  that  it  will  take  care  of  the  children  in  this 
particular  district  in  some  other  way.  You  do  not  ask  whether  further  pay- 
ments on  the  obligation  can  be  made  out  of  special  tax  funds  from  the  dis- 
trict should  the  school  house  be  sold.  On  that  question  I  am  of  the  opinion 
that  such  school  funds  could  not  then  be  used  for  that  purpose  and  "that  it 
would  be  the  duty  of  the  county  board  of  education  to  take  care  of  the 
obligation  otherwise.  As  stated,  there  is  doubt  as  to  the  right  of  the  board 
to  proceed  as  indicated.  This  doubt  could  only  be  determined  by  a  court. 
If  the  county  board  is  of  the  opinion  that  a  sale  of  the  school  building  un- 
der the  conditions  named  would  be  for  the  best  interest  of  the  community 
affected,  I  think  it  will  be  well  for  it  to  take  such  action  and  let  the  matter 
be  determined  in  court  if  the  right  of  the  board  to  so  act  should  be  con- 
tested. 


Building  Contract 

April  27,  1925. 

In  the  Matter  of  Building  Coritract  of  East  Carolina   Teachers   College 

The  effect  of  this  contract,  stated  in  broad  terms,  is  to  constitute  the 
Beaman  Construction  Company,  Raleigh,  N.  C,  as  the  builder  of  an  addition 
to  be  erected  on  the  campus  of  the  East  Carolina  Teachers  College.  Instead 
of  being  an  independent  contractor,  the  Beaman  Company  in  reality  is  the 
agent  for  the  college  in  the  erection  of  this  building.  The  company's  com- 
pensation is  on  the  percentage  basis,  6  2-3  per  cent  of  the  total  cost  of  tile 
building.  In  this  light  there  ought  to  be  a  slight  modification  of  article  11  (a) 
of  the  contract.  The  Beaman  Company  has  charge  of  all  the  workmen  and 
all  the  material  used  in  the  erection  of  the  building.  Any  employers'  lia- 
bility insurance,  then,  that  is  taken  should  be  taken  out  in  the  company's 
name  and  not  in  the  name  of  the  college.  .The  college  is  itself  a  part  of  the 
State  Government  and  cannot  be  made  liable  for  any  tort  committed  by 
its  agents  or  its  servants.  Consequently,  any  indemnity  insurance  for  their 
benefit  would  be  worthless. 

The  contract  contemplates  that  the  college  shall  keep  in  some  bank  sub- 
ject to  the  order  of  the  contractor  an  adequate  sum  of  money  to  meet  all 
payments  due  to  laborers  or  material  men  in  the  process  of  construction. 
Th  contractor  is  to  give  a  fidelity  bond  in  the  amount  of  $75,000  for  the  faith- 
ful management  and  accounting  for  the  sum  of  money  so  deposited  to  its 
credit  from  time  to  time.  The  bond  attached  to  the  contract  in  the  sum  of 
$75,000  appears  to  be  in  proper  form.  The  contractor  is  further  required 
to  give  a  construction  bond  in  the  sum  of  $50,000,  with  adequate  surety  for 
the  due  performance  of  his  contract  in  the  erection  of  this  building.  He 
has  given  this  bond  and  it  is  attached  to  the  contract. 
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There  are  two  serious  objections  to  that  bond.  The  first  is  contained  in 
article  5  of  the  bond  which  attempts  to  limit  both  the  construction  com- 
pany and  the  college  from  making  any  changes  or  alterations  in  the  plans 
or  specifications  for  the  work  unless  the  bonding  company  is  immediately 
notified  of  such  changes  or  alterations,  giving  a  description  thereof  and  stat- 
ing the  amount  of  money  involved  by  such  changes  or  alterations.  It 
further  attempts  to  prohibit  the  permission  of  these  changes  where  the  ag- 
gregate amount  added  to  the  contract  would  equal  $.5,000.  Further  in  the 
same  article  of  the  bond,  the  bonding  company  attempts  to  enlarge  the  con- 
tract as  set  out  in  article  12  thereof  in  regard  to  the  delay  in  the  completion 
of  the  work.  There  is  no  reason  why  this  should  be  done  as  the  contract 
speaks  for  itself  and  no  addition  should  be  made  to  it  in  the  bond  if  the  bond- 
ing company  is  to  secure  the  faithful  performance  of  that  contract.  Indeed, 
we  have  never  seen  a  bond  before  given  for  the  due  performance  of  the  con- 
ditions of  the  contract  which  attempted  to  add  other  terms  to  said  contract 
than  those  set  out  therein. 

The  second  serious  objection  to  it  is  article  8  of  the  bond,  which  attempts 
to  set  up  a  statute  of  limitations  against  any  action  against  the  bonding  com- 
pany for  six  months  after  the  time  fixed  in  the  contract  for  completion  of 
the  work  mentioned  therein.  This  is  expressly  prohibited  by  C.  S.  Section 
6290  and  while  void  under  the  statute,  in  the  opinion  of  this  office  the  bond 
itself  ought  not  to  be  accepted  with  such  a  provision  in  it. 

We  notice  on  the  minutes  of  the  board,  April  14,  1925,  the  following: 

Motion  was  made  by  Mr.  Andrews  and  seconded  by  Mr.  Lee, 
that  the  president  and  secretary  of  the  board  be  empowered 
to  sign  building  contracts  recommended  by  the  building  com- 
mittee.    The  motion  was  carried. 

We  suggest  that  before  you  sign  the  contract,  you  should  get  specific 
recommendation  from  the  building  committee  for  this  particular  contract. 


Statute — ^Constitutionality 

April  30,  1925. 

You  submit  me  letter  of  Mr.  Frank  M.  Martin,  Superintendent  of  Schools, 
Durham  County,  in  regard  to  recent  amendments  to  sections  175  and  179, 
School  Code,  1923.  These  sections  provide  that  with  the  approval  of  the 
board  of  county  commissioners,  the  county  board  of  education  may  include 
in  the  operating  and  equipment  fund  the  indebtedness  of  all  districts,  in- 
cluding special  charter  districts,  lawfully  incurred  in  erecting  and  equipping 
school  buildings  necessary  for  the  six  months'  school  term.  Mr.  Martin 
wants  to  know  the  opinion  of  this  office  as  to  whether  this  provision  is  con- 
stitutional. 

In  Bank  v.  Lacy,  183  N.  C,  373,  the  Court  held  that  the  erection  and  equip- 
ping of  school  buildings  was  a  proper  expense  for  the  conduct  of  the  six 
months'  school  term  and  that  an  indebtedness  for  such  purpose  could  be 
incurred  without  submitting  the  same  to  a  popular   vote.     The   Court   has 
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not  passed  on  the  question  as  to  whether  the  county  may  assume  school  in- 
debtedness already  incurred  for  such  purpose.  Of  course,  therefore,  I  can- 
not say  with  positiveness  as  to  what  the  position  of  the  Court  may  be  when 
this  proposition  is  presented  to  it. 

My  opinion  is  that  the  amendments  referred  to  are  constitutional  and  that 
the  county  may  take  over  this  indebtedness  to  the  extent  that  it  ascertains 
that  such  school  buildings  and  equipment  are  necessary  for  the  conduct  of 
the  six  months'  school  term.  Both  on  reason  and  by  such  authority  as  we 
may  find  in  the  Lacy  case,  I  am  firmly  of  the  opinion  that  this  may  be  done. 

Quite  probable  the  action  of  a  board  of  education  and  a  board  of  county 
commissioners  under  these  amendments  will  be  contested  in  some  county. 
When  that  is  done,  the  opportunity  will  be  presented  for  the  Supreme  Court 
to  definitely  pass  upon  the  constitutionality  of  the  enactment.  It  is  my 
opinion  that  the  Court  will  uphold  them  and  thus  afford  the  opportunity  for 
a  further  development  of  the  county  as  the  unit  for  our  school  system. 

I  think  that  the  proper  procedure  under  these  amendments  would  be  for 
the  county  board  to  take  the  appropriate  action  looking  toward  the  assump- 
tion of  this  indebtedness  and'  to  present  the  matter  to  the  board  of  county 
commissioners.  Of  course,  if  the  board  of  county  commissioners  does  not 
approve,  further  action  could  not  be  taken.  If  the  board  of  county  commis- 
sioners does  approve,  the  necessary  funds  should  be  provided  for  in  the 
budget  and  included  in  the  taxes  levied  for  schools  for  the  current  year. 


County  Board — Individual  Action 


May  12,  1925. 


I  have  your  letter  of  May  9th,  sending  letter  from  Mr.  R.  W.  Isley,  su- 
perintendent of  Caswell  County  schools.  It  seems  to  me  that  the  matter 
submitted  is  one  about  which  this  board  should  be  advised  by  its  regular 
attorney.  It  is  always  difliicult  to  advise  with  respect  to  proceedings  of  a 
board  and  written  instruments  unless  the  attorney  has  all  papers  before 
him.  And  besides,  in  matters  such  as  this  there  are  usually  controverted 
questions  of  fact  with  which  we  can  hardly  be  acquainted. 

The  change  from  a  special  charter  district  to  a  local  tax  district  is  cov- 
ered by  section  157,  school  code  of  1923.  I  note  that  the  protest  from  three 
of  the  school  board  dated  April  29th  sets  out  that  the  board  "has  never 
considered  any  such  petition,  as  none  ever  having  been  presented  or  dis- 
cussed at  any  called  meeting  of  the  board."  The  fact  as  to  whether  the 
petition  presented  on  December  29th  was  the  result  of  the  official  action 
of  the  board  or  of  securing  the  signatures  of  the  four  at  some  other  time, 
seems  to  be  controverted  and  does  not  seem  to  be  established  either  way  by 
the  papers  submitted.  It  is  my  opinion  that  the  board  must  act  officially  and 
as  a  body  in  either  some  regular  or  called  meeting  for  that  purpose.  They 
ought  not  to  take  any  action  unless  such  meeting  is  held  and  full  oppor- 
tunity for  discussion  afforded.  The  determination  of  this  question  of  fact 
is  first  necessary  before  I  could  say  whether  any  subsequent  steps  were  legal. 

In  view  of  the  fact  that  one  member  of  the  board  seems  to  have  died  and 
that  the  steps  in  the  process  of  changing  the  status  of  the  district  are  con- 
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tested,  would  it  not  be  well  to  complete  the  membership  of  this  board  an'd 
let  proper  action  then  be  taken.  If  the  county  board  of  education  will  have 
its  attorney  to  advise  these  people  as  to  the  necessary  steps  to  be  taken 
as  the  process  goes  on,  it  would  seem  that  the  matter  could  be  so  handled  as 
to  avoid  the  contest  which  now  seems  likely.  I  make  this  suggestion 
because  surely  the  change  can  be  handled  properly  in  accordance  with  the 
statute  so  as  to  avoid  litigation. 


Statute — Transportation  of  Pupils 

May  14,  1925. 

You  recently  submitted  to  me  letters  from  Mr.  G.  M.  Guthrie,  superintend- 
ent of  schools  of  Hyde  County,  asking  for  an  opinion  on  House  Bill  1176, 
Senate  Bill  986,  Acts  of  1925,  entitled  "A  bill  to  be  entitled  an  act  to  re- 
quire school  districts  of  Hyde  County  to  bear  the  expense  of  buying  trucks 
and  like  vehicles  for  the  transportation  of  school  children,  and  to  bear  the 
cost  of  operating  the  same."  I  am  also  in  receipt  of  letter  from  Mr.  Carol 
B.  Spencer  of  Swan  Quarter,  sending  copy  of  his  letter  to  Mr.  Guthrie  ad- 
vising him  on  this  subject. 

The  first  section  of  this  act  does  not  undertake  to  prevent  the  operation 
of  motor  vehicles  for  the  transportation  of  children  by  the  board  of  educa- 
tion of  Hyde  County.  It  simply  provides  that  the  several  districts  shall  be 
liable  for  the  cost  of  such  maintenance  and  operation.  Therefore,  in  so  far 
as  this  section  has  force  and  application,  the  county  board  of  education  may 
still  continue  to  operate  motor  trucks  and  other  vehicles  in  the  transpor- 
tation of  children  to  and  from  school. 

This  section  seems  to  contemplate  (and  that  construction  is  borne  out 
by  the  title  of  the  act)  that  such  operation  shall  be  continued  by  the  county 
board  but  that  in  some  way  the  several  districts  shall  reimburse  the  county 
school  fund  for  such  expense.  It  does  not  suggest  or  provide  how  this 
shall  be  done.  It  is  my  opinion  that  the  special  taxes  voted  by  the  districts 
could  not  be  used  in  reimbursing  the  county  school  fund  for  this  expense 
so  incurred  in  the  maintenance  of  the  six  months'  school  term. 

It  is  apparent,  then,  that  any  liability  of  a  particular  district  for  such 
expenditure  has  no  machinery  provided  by  which  it  may  be  enforced.  It 
may  be  that  the  districts  may  vote  upon  themselves  special  taxes  for  the 
purpose  of  meeting  the  liability  thus  attempted  to  be  created,  but  until 
some  such  action  is  taken,  there  are  no  means  provided  for  its  enforcement. 

The  second  section  of  the  act  provides  that  before  any  such  equipment 
is  hereafter  purchased  and  placed  in  operation,  the  question  as  to  whether 
such  shall  be  done  shall  be  submitted  to  a  vote  of  the  several  districts.  If 
a  majority  vote  "for  trucks,"  then  it  shall  be  lawful  for  the  board  of  educa- 
tion or  the  district  to  purchase  and  operate  such  equipment. 

The  whole  act  seems  to  contemplate  placing  the  liability  for  the  opera- 
tion of  motor  trucks  upon  the  several  districts.  There  is  no  direct  pro- 
hibition upon  their  use  by  the  county  board  of  education  for  the  main- 
tenance of  the  six  months'  school  term. 

I  understand  that  the  schools  of  Hyde  County  have  been  largely  consoli- 
dated or  are  in  process  of  consolidation.    It  has  high  schools  and  high  school 
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students  as  follows:  Sladesville,  54;  Swan  Quarter,  71;  Lake  Landing,  55; 
Fairfield,  35;  Engelhard,  15.  It  appears  that  trucks  are  being  used  to  carry 
children  to  these  schools  at  Sladesville,  Swan  Quarter  and  Fairfield,  and 
horse-drawn  vehicles  in  conveying  children  to  some  of  the  other  schools.  It 
also  appears  that  some  of  these  children  are  being  conveyed  seventeen  or 
eighteen  miles  in  order  to  give  them  the  benefits  of  this  high  school  in- 
struction. 

In  undertaking  to  construe  the  act,  it  will  be  unnecessary  to  review  all  of 
our  constitutional  and  statutory  provisions  with  respect  to  the  six  months' 
school  term.  It  is  known  by  all  that  every  other  provision  of  the  Consti- 
tution must  give  way  to  this  primary  obligation — the  maintenance  of  the 
six  months'  school  term.  It  was  held  in  the  Granville  County  case,  174 
N.  C,  473,  that  high  schools  were  a  component  part  of  the  public  school 
system  contemplated  by  the  Constitution.  In  Lacy  v.  Bank,  183  N.  C,  373,  it 
was  held  that  the  erection  and  equipping  of  school  buildings  was  a  necessary 
part  of  the  public  school  system,  and  that  bonds  might  be  issued  for  such 
purpose  without  submitting  such  matter  to  a  vote  of  the  people  as  required 
under  article  7,  Section  7  of  the  Constitution  with  respect  to  expenditures 
for  other  than  necessary  expenses. 

In  the  light  of  these  constitutional  provisions  and  the  decisions  of  our 
Court  on  the  subject,  high  schools  have  been  established  in  Hyde  County 
and  it  appears  that  a  number  of  the  children  entitled  to  high  school  instruc- 
tion live  at  such  distances  from  the  buildings  that  they  cannot  readily 
attend  such  schools  without  being  transported.  Our  general  school  law  pro- 
vides for  necessary  transportation  of  children  to  these  schools  for  the  six 
months'  period. 

In  view  of  the  situation  existing  in  Hyde  County,  and  of  the  right  of  each 
child  to  an  equal  opportunity  to  obtain  the  benefits  of  the  six  months'  school 
term,  I  am  of  the  opinion  that  the  county  board  of  education  may  continue 
to  operate  trucks  for  such  transportation  as  a  necessary  part  of  the  six 
months'  school  term  expense.  It  would  seem  that  the  act  in  question,  con- 
sidered in  the  light  of  the  situation  existing  in  that  county,  and  the  general 
school  law  on  the  subject,  does  not  necessarily  prevent  this  action  on  the 
part  of  the  school  board.  In  saying  this,  I  must  also  say  that  the  question 
is  not  entirely  free  from  doubt.  However,  I  think,  as  stated,  that  the  county 
school  board  should  continue  to  provide  such  transportation,  and  if  their 
right  to  do  so  is  challenged,  the  Supreme  Court  can  then  authoritatively  pass 
upon  the  question  presented. 


Equalizing  Fund — Budget  Bureau 

May  26,  1925. 

In  reply  to  yours  of  May  25th.  The  General  Assembly  of  1925  appropriated 
to  the  State  Board  of  Education  as  an  equalizing  fund  for  the  year  1925-26, 
$1,500,000,  and  for  the  year  1926-27,  $1,500,000.  By  section  2(a)  of  the  ap- 
propriation act  $1,164,461.97  in  each  of  the  two  year  periods  is  directed  to 
be  allotted  to  the  same  counties  and  on  the  same  basis  as  the  allotment  of 
the  same  amount  was  made  for  the  year  1923-24.    The  remainder  of  the  equal- 
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izing  fund  was  to  be  apportioned  by  a  special  equalizing  fund  commission. 
This  fund  to  be  apportioned  by  this  equalizing  fund  commission  will  amount 
to  $335,538.03  at  each  yearly  period. 

It  has  been  suggested  by  the  director  of  the  budget  that  it  will  be  nec- 
essary to  reduce  all  appropriations  made  by  the  General  Assembly  of  1925 
by  5  per  cent  under  section  8  of  the  appropriation  act.  You  inquire 
how  this  reduction  is  to  be  made  upon  the  appropriations  above  set 
out.  We  think  it  quite  clear  that  the  5  per  cent  reduction  for  the  first 
period,  1925-26,  to  which  only  it  is  applicable,  is  to  be  made  from  the  total 
amount  appropriated,  $1,500,000.  The  balance  left  after  such  reduction  is  to 
be  allotted  in  the  same  proportion  as  the  principal  sum  was  to  have  been 
allotted  under  the  act  without  the  reduction. 


BoAED  OF  Education — Tax  Rates 

May  28,  1925. 

I  herewith  undertake  to  answer  the  questions  submitted  by  you  for  the 
school  authorities  of  the  Waynesville  Special  School  Taxing  District. 

(1)  Would  all  the  schools  in  a  special  taxing  district  be  required  to  run 
the  same  length  of  time? 

If  the  schools  in  such  a  taxing  district  were  organized  on  any  basis  other 
than  that  described  in  section  73,  school  code  of  1923,  as  a  "special  high 
school  district  embracing  two  or  more  school  districts,"  they  woulci  not  be 
required  to  run  for  the  same  term  under  the  technical  provisions  of  the 
law.  It  may  be  bad  educational  practice  to  operate  a  central  high  school 
for  a  longer  term  than  the  elementary  schools  of  the  surrounding  territory 
which  feed  the  central  high  school.  I  take  it  that  the  ultimate  aim  is  to 
operate  the  elementary  and  high  schools  within  such  a  district  for  the  same 
length  of  term,  but  there  may  be  reasons  why  such  cannot  presently  be  done . 
in  particular  instances.  I  am  of  opinion  that  under  the  law  the  authorities 
might  operate  the  high  school  and  the  elementary  schools  for  a  different 
length  of  term. 

(2)  What  authority  has  the  county  board  of  education  to  fix  the  rate 
of  local  tax  to  be  levied  in  a  special  taxing  district? 

The  law  is  not  quite  clear  as  to  this,  should  there  be  a  difference  of 
opinion  between  the  county  board  of  education  and  the  authorities  of  the 
district.  Sections  152,  222,  236  and  237,  school  code  of  1923,  and  the  general 
tenor  of  the  whole  code,  indicate  that  this  rate  should  be  worked  out  in  con- 
junction between  the  district  committee  and  the  county  board  of  education, 
and  contemplate  joint  action  by  them. 

(3)  Can  the  special  tax  rate  in  a  special  taxing  district  be  lowered  by  the 
county  board  of  education  without  a  petition  from  the  local  committee? 

Here  we  have  another  doubtful  matter  and  one  about  which  there  may 
easily  be  two  opinions.  The  law  certainly  contemplates  that  the  committee 
and  the  board  shall  act  jointly  in  submitting  a  request  to  the  board  of  county 
commissioners  for  fixing  this  rate.  I  am  inclined  to  think  that  without  joint 
action  by  the  county  board  and  the  committee  showing  that  they  agree  upon 
the  request  to  be  made  as  to  the  tax  rate,  the  board  of  county  commissioners 
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•would  probably  be  justified  in  levying  the  rate  last  recommended  by  the 
duly  constituted  recommendatory  authority,  which  would  be  the  rate  levied 
for  the  preceding  year. 

(4)  If  the  special  taxing  district  can  finance  a  nine  months'  term  and 
thus  qualify  as  a  city  school  under  section  4,  school  code  of  1923,  can  such 
school  then  demand  the  insertion  in  the  budget  of  the  amount  sufficient  to 
pay  for  a  supervisory  officer? 

I  assume  that  you  mean  to  ask  if  the  special  taxing  district  could  require 
provision  for  such  officer.  It  could  not.  Preparation  of  the  budget  is  in  the 
hands  of  the  county  board  of  education  and  in  my  opinion  the  districts  can- 
not impose  their  wishes   on   the  board   in  this   respect. 

I  should  say  further  with  respect  to  all  of  these  questions  except  the  last, 
that  there  may  be  some  doubt,  and  they  could  only  be  authoritatively  an- 
swered by  decision  of  Supreme  Court.  I  am  undertaking  to  give  you  my 
best  opinion  from  the  reasoning  of  the  thing  and  without  having  any  spe- 
cific opinion  of  the  Court  upon  which  to  base  the  conclusions  I  have  reached. 


Special  Tax  District — County — Repeal 

July  30,  1925. 

We  have  considered  carefully  the  letter  of  Superintendent  Beam  of  Lin- 
coln County  and  the  accompanying  papers.  It  seems  that  the  Board  of 
Education  of  Lincoln  County  has  created  a  special  school  taxing  district 
in  that  county  by  taking  the  whole  of  the  county  with  the  exception  of  the 
special  charter  district  within  the  corporate  limits  of  the  Town  of  Lincolnton. 
Acting  under  articles  18  and  22  of  the  school  code  of  1923,  an  election  has 
been  called  in  said  special  school  taxing  district  first,  to  determine  the 
question  of  the  levy  of  a  special  tax  in  that  district  not  exceeding  forty 
cents  on  the  one  hundred  dollars  value  of  property,  and  second,  upon  the 
issue  of  one  hundred  thousand  dollars  in  bonds  and  the  levy  of  a  special 
tax  sufficient  in  amount  to  provide  for  the  principal  and  interest  of  said 
bonds.  The  papers  initiating  these  two  election's  were  carefully  prepared 
and  are  in  proper  form. 

The  first  question  that  Mr.  Beam  puts  to  this  office  through  you  is  whether 
or  not,  if  the  special  tax  of  not  exceeding  forty  cents  is  authorized  by  the 
election  in  the  district,  this  would  operate  to  repeal  all  school  taxes  there- 
tofore voted  in  any  local  tax  or  special  charter  district  located  within  said 
special  school  taxing  district.  Section  238  answers  this  question  directly 
and  positively  that  it  does  repeal  such  local  tax  in  the  terms  just  used. 
Section  238  further  authorizes  the  county  board  of  education  to  assume  all 
indebtedness,  bonded  and  otherwise,  of  any  local  tax  or  special  charter 
district  included  in  the  special  school  taxing  district. 

Mr.  Beam  in  his  letter  further  says  that  the  levy  of  forty  cents  on  the 
one  hundred  dollars  of  property  within  the  special  taxing  district  is  amply 
sufficient  not  only  to  take  care  of  the  special  needs  of  the  district,  but  also 
of  any  bonds  outstanding  in  the  local  tax  districts  theretofore.  He  further 
says  that  it  will  be  amply  sufficient  to  care  for  the  principal  and  interest  of 


BIENNIAL   REPORT   OF  THE  ATTORNEY   GENERAL  189 

the  one  hundred  thousand  dollars  of  bonds  which  is  submitted  as  a  separate 
and  distinct  proposition  to  the  people  at  the  same  election.  Upon  this  he 
inquires  whether  it  will  be  necessary  to  levy  any  tax  to  take  care  of  the 
issue  of  bonds  in  case  a  majority  of  the  qualified  voters  in  the  special 
taxing  district  authorize  the  bond  issue.  It  is  very  clear,  we  think,  that 
if  the  people  authorize  the  issue  of  one  hundred  thousand  dollars  of  bonds, 
they  also  under  the  wording  of  the  act,  section  261  of  the  school  code,  vote 
upon  and  authorize  a  special  tax  sufficient  to  meet  the  principal  and  interest 
of  these  bonds.  We  think,  therefore,  that  the  board  of  education  has  not 
authority  to  refuse  to  levy  this  special  tax  so  authorized  for  this  specific 
purpose. 

They  can  accomplish  the  same  result,  however,  which  they  contend  for 
in  this  way:  They  can  levy  under  the  special  bond  election  sufficient  tax 
for  the  purposes  of  those  bonds  and  then  when  they  come  to  levy  a  special 
tax  under  authority  of  the  special  election,  they  can  reduce  the  forty  cents 
authorized  by  the  amount  levied  for  the  bonds,  provided,  of  course,  their 
estimate  that  the  forty  cents  is  amply  sufficient  to  take  care  of  all  the 
purposes  for  which  it  is  levied  and  also  the  bonds  to  be  issued  under  the 
election  is  correct. 

Stated  shortly,  assuming  that  the  election  is  carried  in  the  affirmative  on 
both  propositions,  they  must  levy  sufficient  tax  to  take  care  of  the  bonds  as 
a  separate  and  distinct  proposition,  and  then  they  have  authority  to  levy 
not  exceeding  forty  cents  on  the  one  hundred  dollars  of  special  tax  in  the 
district.  Instead  of  leying  this  forty  cents,  they  can  exercise  their  discretion 
and  levy  a  smaller  amount  so  as  to  not  tax  the  people  more  than  the  forty 
cents  on  the  one  hundred  dollars.  The  authority  to  make  each  of  these 
levies,  however,  is  to  be  found  in  the  result  of  the  election  in  each  case. 
Of  course,  the  existing  board  cannot  by  any  promise  bind  any  subsequent 
board;  therefore,  a  subsequent  board,  if  it  finds  that  it  is  necessary  to  do 
so,  can  in  addition  to  the  levy  of  the  bond  tax,  levy  up  to  the  full  limit  of 
forty  cents  on  the  one  hundred  dollars.  There  is  no  way  to  avoid  this 
condition. 


Schools — Sewee  Connection 

August  20,   1925. 

I  have  considered  the  letter  of  Mr.  H.  G.  Robertson  to  you  dated  August 
17th,  and  herewith  return  it. 

He  states  in  his  letter  that  the  new  colored  school  is  within  the  city  limits 
of  Snow  Hill  and  he  requests  to  be  informed  as  to  whether  the  county 
board  of  education  or  the  city  shall  extend  a  sewer  line  to  the  school. 
After  a  sewer  line  has  been  established,  the  governing  body  of  any  city 
or  town  may  require  all  owners  of  improved  property  which  may  be  located 
upon  or  near  any  line  of  such  system  of  sewerage  to  connect  with  it,  and 
fix  charges  for  such  connections.  The  General  Assembly  of  1923  provided  for 
the  construction  of  sewers  through  an  assessment  plan.  That  plan  operated 
in  broad  terms  just  like  the  assessment  plan  in  the  construction  of  sidewalks. 
Parties  interested  were  required  to  pay  according  to  the  benefits  to  their 
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property.  We  suppose  that  the  town  of  Snow  Hill  acted  under  the  old  system 
of  constructing  its  sewers  through  a  bond  issue  and  consequently,  that  city 
may  compel  the  school  authorities  to  connect  with  the  sewer  if  it  is  within 
reasonable  distance  of  the  schoolhouse.  If,  however,  it  is  so  far  distant 
as  to  make  the  cost  of  connection  prohibitory,  then  the  city  or  town 
should  build  the  sewer  in  such  way  as  to  permit  the  school  property  to  con- 
nect with  it,  the  town,  of  course,  charging  the  connection  fees.  What  those 
fees  are  is  largely  a  question  for  the  governing  authorities  of  the  town 
within  the  bounds  of  reason. 


Special  Tax  District — Register  of  Deeds 

August  22,  1925. 

You  enclose  in  your  letter  the  letter  of  Mr.  A.  L.  Martin,  Superintendent 
of  Schools  at  Murphy,  N.  C,  in  which  he  propounds  the  following  question: 

Is  it  lawful  for  the  register  of  deeds  to  charge  local  tax 
districts  extra  for  setting  in  the  special  rate,  where  the  register 
is  working  under  the  fee  system,  said  extra  fee  to  be  charged  to 
the  district? 

We  think  not.  The  concluding  clause  of  section  74  of  the  Revenue  Act 
fixes  the  compensation  of  the  register  of  deeds  for  computing  the  taxes  and 
making  out  tax  list  at  not  more  than  10  cents  for  each  name  appearing 
on  the  tax  list.  This  includes  the  original  and  duplicate  tax  list  and  also 
the  receipts  and  stubs,  and  this  amount  is  to  be  paid  by  the  county  treasurer 
out  of  the  county  funds. 


Statute — Unconstitutional 

September   14,   1925. 

At  your  request  we  have  examined  an  act  of  the  recent  Legislature  en- 
titled "An  Act  to  issue  Bonds  to  Fund  the  Debt  for  School  Buildings  of 
Magnolia. Special  Tax  District  in  Duplin  County"  and  have  come  to  the  con- 
clusion that  the  act  is  unconstitutional  for  two  reasons:  first,  it  offends 
against  Section  29  of  Art.  11  of  the  constitution  in  that  it  attempts  to  define 
the  boundaries  of  a  school  district;  and  second,  because  it  attempts  to 
impose  a  bond  issue  upon  a  school  district  and  a  special  tax  to  pay  the 
same  without  submitting  the  bond  issue  and  special  tax  to  the  qualified 
voters  of  that  district. 

We  have  not  examined  the  journals  of  the  two  houses  to  ascertain  whether 
this  bill  was  enacted  in  accordance  with  section  14  of  Art.  11,  i.e.  the  proper 
roll  calls  on  different  days  in  both  houses.  If  there  were  not  such  proper 
roll  calls,  this  would  be  another  reason  why  the  act  is  unconstitutional. 
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State  Board — Salary  Schedule 

October   9,   1925. 

In  your  letter  of  October  6th  you  ask:  "Does  the  salary  schedule  as 
prepared  by  the  State  Board  of  Education  under  the  authority  of  section 
57  apply  to  superintendents,  supervisors,  principals  and  teachers  alike,  or 
does  it  apply  to  teachers  only?" 

By  the  express  terms  of  section  57,  school  code  of  1923,  it  is  provided  that: 
"The  State  Board  of  Education  shall  adopt  a  uniform  graduated  salary 
schedule  for  all  teachers,  principals,  supervisors,  superintendents  and  as- 
sistant superintendents."  Therefore,  the  salary  schedule  so  adopted  docs 
apply  to  superintendents,  supervisors  and  principals  as  well  as  to  teachers. 


Indian  Normal  School — Tuition 

October  19,   1925. 

Referring  to  our  conversation  Saturday  in  regard  to  tuition  at  tlio 
Normal  School  for  Indians  at  Pembroke.  I  understand  that  the  board  of 
directors  of  that  institution  have  imposed  an  entrance  fee  of  $4  upon  all 
children  matriculating  therein.  You  inquire  whether  this  requirement  is 
legal.  We  think  it  is.  The  State  of  North  Carolina  supports  this  institution 
as  a  normal  school,  thus  preventing  its  being  a  part  of  the  public  school 
system  of  Robeson  County.  It  is  true  that  the  county  itself  appropria':es 
$1,200  or  |1,500  a  year  for  the  school.  We  are  of  opinion  that  this  does  not 
make  the  State  Normal  School  a  part  of  the  county  system. 

In  the  matter  of  the  siding  of  the  Colored  Normal  School  at  Fayetteville. 
We  have  examined  the  contracts  left  with  us  by  you  Saturday  and  have 
concluded  that  they  would  be  workable  at  any  rate  if  this  clause  was  added 
at  the  end  of  article  4th  of  the  lease  of  railing,  etc.  to  the  school: 

Provided,  such  damage  or  injury  to  persons  or  property  upon 
such  track  or  by  fire  set  out  by  engines  operating  thereon  was 
not  occasioned  by   the   negligence   of   the   lessor   itself. 

We  return  herewith  the  contracts  in  question.  We  do  not  know  whether 
this  will  prevent  their  signing  the  contracts.  It  is  a  reasonable  stipulation. 
If  it  is,  however,  important  for  the  institution  to  maintain  the  siding  there 
and  the  railroad  refuses  to  execute  the  contracts  with  this  provision  in  them, 
we  suppose  there  is  nothing  to  do  but  sign  up  for  it. 


Boards  of  Education — Group  Insurance 

October  31,  1925. 

Mr.  H.  G.  Bayles  in  his  letter  to  you  of  October  20th  gives  a  clear  and 
excellent  definition  of  statutory  group  insurance  in  North  Carolina.  See 
Chapter  58,  Public  Laws  of  1925.     His  definition  is  as  follows: 
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Group  insurance  may  be  defined  as  a  blanket  policy  of  in- 
surance issued  to  an  employer  and  covering  all  or  certain  classes 
of  his  employees  (not  less  than  50  in  number). 

If  the  employer  is  paying  the  entire  premium,  the  insurance 
must  cover  all  of  the  employees  in  the  defined  classes. 

If  the  employees  are  paying  part  of  the  premium,  it  must  cover 
at  least  75  per  cent  of  them. 

The  law  of  this  State  does  not  permit  the  employees  to  pay 
more  than  three-fourths  of  the  premium.  The  insurance  com- 
panies have  adopted  the  rule  that  the  maximum  contribution  by 
each  employee  shall  be  60  cents  a  month  per  $1,000,  the  employer 
paying  the  balance. 

Upon  this  he  asks  a  ruling  whether  this  statute  permits  certain  em- 
ployers to  buy  group  insurance.  The  classes  to  which  he  refers  are,  first, 
county  school  boards,  and  second,  institutions  supported  in  whole  or  in 
part  by  State  funds,  as,  for  example,  the  various  educational  institutions 
of  the  State. 

The  questions  which  he  presents  are  interesting  and  we  wish  we  could 
see  our  way  clear  to  holding  that  these  employers  could  within  the  terms 
of  the  act  provide  group  insurance  for  their  employees.  The  trouble, 
however,  in  doing  this  is  that  the  statute.  Chapter  58  above,  in  the  last 
clause  of  subsection   (e)   of  section  2  thereof  declares: 

It  shall  be  unlawful  to  make  a  contract  of  life  insurance  cover- 
ing a  group  in  this  State  except  as  provided  in  this  chapter. 

There  are  two  methods  provided  in  the  chapter,  as  stated  by  Mr.  Bayles: 
first,  the  cost  of  the  policy  is  to  be  paid  wholly  by  the  employer  or  partially 
by  the  employer  and  partially  by  the  employee.  This  requirement,  there- 
fore, plainly  prevents  any  agreement  among  the  employees  to  pay  the 
whole  of  the  insurance  cost  themselves.  The  school  funds  in  the  hands  of 
the  county  boards  of  education  and  the  institutional  funds  provided  by  the 
State  in  the  hands  of  educational  institutions  are  in  no  sense  funds  in  the 
hands  of  an  employer  in  such  way  as  to  permit  him  to  use  them  to  provide 
group  insurance  for  the  benefit  of  his  employees.  Funds  in  their  hands  are 
by  the  State  devoted  to  specific  purposes  and  cannot  be  diverted  from  those 
purposes  to  others  not  specifically  allowed,  however  beneficial  and  wise  the 
purpose  may  be  in  such  diversion. 

We  think  that  the  benefits  of  this  act  ought  to  be  extended  by  the  next 
General  Assembly  to  employees  of  this  class,  and  in  the  same  connection  we 
wish  to  make  a  suggestion  which  we  made  previous  to  the  convening  of  the 
last  General  Assembly  along  a  cognate  line.  The  county  boards  of  education 
operating  trucks  should  be  allowed  by  the  General  Assembly  to  take  out  group 
insurance  policies  to  provide  children  injured  in  any  way  by  the  operation  of 
those  trucks  with  a  source  by  which  they  could  be  compensated  for  such 
Injury.  The  indemnity  liability  policy  that  now  prevails  accomplishes 
nothing  in  this  regard,  if  it  is  construed  according  to  its  ultimate  legal 
effect. 


biennial  report  of  the  attorney  general  193 

School    Sites — Reversion 

November   4,   1925. 

We  have  considered  the  letter  of  Mr.  Coon  to  you  dated,  October  29th.  It 
seems  that  in  Wilson  County  before  1901  the  county  board  of  education 
accepted  deeds  to  school  sites  which  contained  a  clause  declaring  that  title 
to  the  land  should  revert  the  grantor  or  his  heirs  if  it  ceased  to  be  used 
for  school  purposes.  In  several  instances  the  land  did  cease  to  be  used  for 
school  purposes,  but  before  there  was  any  entry  by  the  grantor  or  his  heirs, 
or  any  demand  of  possession  on  his  part  or  their  part,  or  any  action  brought 
by  him  or  them,  the  board  of  education  removed  the  building  from  the  land. 
We  think  they  were  entitled  to  do  this  as,  though  it  was  a  fixture,  it  was  a 
fixture  for  a  particular  purpose,  and  the  most  effective  method  of  showing 
that  the  board  of  education  was  not  going  to  use  it  for  educational  purposes 
was  to  remove  the  building. 

In  the  particular  case  cited  by  Mr.  Coon,  instead  of  removing  the  house 
from  the  land,  the  board  of  education  dealt  directly  with  the  owner  of  a  seven- 
eights  interest  in  the  land  and  sold  him  the  house.  After  he  took  possession 
of  the  land  and  building  under  this  reversion  clause  and  his  purchase  of 
the  building,  the  owner  of  the  one-eighth  interest  refuses  to  pay  his  aliquot 
part  of  the  cost  of  the  building.  As  the  question  has  reached  the  point  of  a 
private  controversy,  of  course,  we  could  not  be  expected  to  render  an  opinion 
upon  this  particular  aspect  of  the  question.  If  the  owner  of  the  seven-eighths 
interest  proposes  to  purchase  the  one-eighth  interest  of  his  co-tenant  in  the 
land,  that  also  would  be  a  matter  of  private  contract  between  them.  The 
owner  of  the  seven-eights  interest  is  not  required  to  purchase  it  at  any 
figure.  It  is  purely  a  matter  of  private  contract.  We  return  herewith  Mr. 
Coon's  letter. 


Special  Chaktee  Disteict — Audit 

December   23,   1925. 

We  have  read  carefully  the  letter  of  Mr.  A.  E.  Hall  enclosed  in  yours. 
We  think  it  is  entirely  a  matter  for  the  State  Auditor  to  determine  as  to 
whether  he  shall  send  one  of  his  own  force  or  employ  an  auditor  to  audit 
the  accounts  of  a  special  cuartered  district  under  section  198,  school  code 
of  1923. 


State;  Board  of  Education — Marsh  Lands 

January    2,    1926. 

In  the  Matter  of  Topsail  Sound — Bell  Entries 

The  following  short  statement  embodies  what  we  understand  to  be  the 
facts  in  the  above  entry  and  application  to  the  Secretary  of  State  for 
a  grant.  The  Bell  entries  cover  No.  539,  262  acres,  and  No.  538,  49  acres. 
Both   of   these    entries    are    made    of    highland    marshes    in    Topsail    Sound. 

13 
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They  are  covered  by  marsh  grass  and  in  unusually  high  tides  are  over- 
flown by  the  waters  of  the  sound.  Realizing  that  marsh  or  swamp  land 
where  the  quantity  of  the  land  in  any  one  marsh  or  swamp  exceeds  2,000 
acres  is  not  subject  to  entry,  Mr.  Bell  seems  to  have  run  the  line  of  his 
survey  across  the  sound  at  this  particular  point  so  as  to  take  in  these 
highland  marshes  and  therefore  contends  that  as  there  is  not  at  that 
immediate  point  2,000  acres  of  marsh  land,  these  highland  marshes  are 
subject  to  entry. 

We  think  this  contention  is  not  well  founded,  however.  According  to 
Mr.  Eric  Norden's  letter  to  you,  the  marshes  to  which  the  State  Board  of 
Education  claims  title  extend  from  Onslow  County  to  Carolina  Beach  as  one 
continuous  marsh  without  any  break  except  these  highland  marshes  and 
artificial  erections  across  the  sound.  In  this  marsh  so  extended  there  seems 
to  be  in  the  neighborhood  of  23,000  acres. 

The  Supreme  Court  in  The  Board  of  Education  v.  Liim'ber  Co..  158,  314, 
sustained  a  charge  to  the  jury  to  the  following  effect:  "It  is  not  necessary 
that  every  bit  of  the  land  in  controversy  should  be  swamp  land  in  or- 
der to  enable  the  plaintiff  (the  State  Board  of  Education)  to  recover. 
That  is  to  say,  if  there  be  some  knolls  or  higher  and  drier  places  in  this 
piece  of  land,,  that,  taken  by  themselves,  might  not  be  deemed  swamp,  yet 
if  they  have  swamp  land  around  them  in  sufficient  quantity  so  that  the 
latter  largely  prevails  and  taking  the  whole  body  by  and  large,  the  general 
effect  is  to  make  and  call  the  land  swamp  land.  Then  the  knolls  or  higher 
ground  could  be  taken  as  part  of  the  whole."  That  is,  should  be  taken  as 
part  of  the  swamp  lands  in  ascertaining  whether  the  swamp  lands  exceed 
2,000  acres. 

A  comparison  of  this  case  with  Beer  v.  Lumber  Co..  170  N.  C,  337,  will 
show  how  and  under  what  circumstances  there  is  a  break  of  the  continuity 
of  a  particular  swamp  in  such  way  as  to  forbid  the  taking  of  the  two  parts 
together  in  determining  whether  more  than  2,000  acres  were  in  the  particular 
tract.  So  far  as  Topsail  Sound  is  concerned,  however,  there  is  no  such  break 
in  the  continuity  of  the  sound  and  the  marshes  bordering  it  as  to  prevent 
the  whole  of  it  being  taken  into  the  estimate  of  more  than  2,000  acres.  We 
think,  therefore,  that  the  land  attempted  to  be  entered  and  for  which  a 
grant  is  asked  of  the  Secretary  of  State  belongs  in  reality  to  the  State  Board 
of  Education.  C.  S.  Section  5781  permits  the  Secretary  of  State  to  withhold  a 
grant  if  he  has  reason  to  believe  that  the  land  covered  by  the  entry,  when  a 
survey  is  made  in  pursuance  of  the  same,  is  the  property  of  the  State 
Board  of  Education. 


State  Boaed  of  Education — Maksh  Lands 

January  15,  1926. 

In  re   Topsail  Sound — Bell  Entries 

I  have  your  letter  of  the  13th  with  copy  of  letter  from  Mr.  Warren.     I 
would  like  to  advise  any  procedure  that  would  clear  up  a  doubtful  title  for 
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the   purchaser   from    the    State    Board    of    Education.      However,    in    issuing 
grants,  the  Secretary  of  State  is  faced  by  the  express  provision  of  C.  S.  7581: 

And  if  the  enginer  or  surveyor  shall  report  that  the  lands  in 
question  are  the  property  of  State  Board  of  Education  and  not 
subject  to  entry,  the  Secretary  of  State  shall  not  issue  a  grant  on 
such  entry  and   surveys. 

In  this  particular  instance  there  might  be  no  harm  in  making  the  deed 
and  permitting  the  entry  of  the  grant,  but  the  precedent  thus  established 
might  trouble  us  in  the  future,  and  in  view  of  the  express  words  of  the 
statute,  I  would  not  feel  at  liberty  to  advise  the  Secretary  of  State  to  make 
the  grant. 

It  seems  to  me  that  the  grantee  would  be  fully  protected  by  the  deed 
of  the  State  Board  of  Education  and  that  grant  from  the  State  would  not 
be  necessary  to  protect  his  title.  The  records  would  show  transactions  In 
respect  to  flie  matter;  that  the  Secretary  of  State  declined  to  issue  a  grant 
because  the  land  belonged  to  the  State  Board  of  Education  and  that  the  Board 
thereupon  sold  the  land  to  Mr.  Warren. 

( 


School   Districts — Towns — Extension   of    Corporate   Limits 

March  3,  1926. 

We  have  considered  carefully  the  letter  of  Mr.  P.  S.  Carlton  of  Salisbury, 
N.  C,  enclosed  in  your  communication  of  February  26th.  The  General 
Assembly  of  1925,  by  Chapter  99,  Private  Laws  of  that  year,  enlarged  the 
corporate  limits  of  the  town  of  Spencer  so  as  to  include  the  shops  and  some 
other  property  of  the  Southern  Railway  Company.  In  this  new  territory 
there  are  no  residents  and  consequently,  no  voters. 

The  school  district  of  the  town  of  Spencer,  which  was  created  and  incor- 
porated by  Chapter  46,  Private  Laws  of  1905,  was  coterminous  with  the 
corporate  limits  of  the  town  of  Spencer  until  the  enactment  of  the  act  of 
1925.  Mr.  Carlton  wants  to  include,  if  possible,  this  additional  territory  in 
the  school  district  and  he  finds  nothing  in  the  school  code  which  permits  it, 
section  230  of  said  code  manifestly  applying  to  conditions  which  do  not 
appear  in  this  case,  as  hereinafter  stated.  Indeed,  there  are  no  voters  in  the 
annexed  territory. 

The  remainder  of  this  opinion  is  suggestive  to  Mr.  Carlton.  If  he  sees 
fit  to  act  upon  the  suggestions  made  therein,  he  can  do  so.  This  is  the  only 
method  by  which,  in  the  opinion  of  this  office,  this  adjoining  territory  may- 
be taken  into  the  school  district  and  the  school  district  again  made  coter- 
minous with  the  corporate  limits  of  the  town. 

Section  1  of  Chapter  46,  Private  Laws  of  1905,  the  act  incorporating  the 
Spencer  school  district  and  making  it  coterminous  with  the  corporate  limits 
of  Spencer,  contains  this  provision: 

That  the  territory  now  embraced  in  the  corporate  limits  of  the 
town  of   Spencer,  or   that  hereafter   may   be   embraced   in   said 
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corporate  limits  by  any  change  hereafter  made  in  the  same,  shall 
be  and  continue  one  school  district  for  the  white  and  one  for  the 
colored  race. 

The  necessary  effect  of  this  provision,  unmodified  by  previous  legislation, 
is  to  make  the  enlargement  of  the  corporate  limits  of  the  town  of  Spencer 
automatically  an  enlargement  of  the  school  district  of  that  town,  the  limits 
of  both  being  thus  so  interwoven  that  the  territory  of  the  town  could  not  be 
enlarged  v/ithout  by  that  fact  itself  enlarging  the  territory  of  the  school 
district.  In  Lutterloh  v.  Fayetteville,  149  N.  C,  65,  it  is  declared  that  the 
authority  of  the  Legislature  is  plenary  to  annex  adjoining  territory  to  ex- 
isting towns  without  or  even  against  the  consent  of  those  residing  in  the 
annexed  territory,  and  the  fact  that  the  taxes  are  authorized  to  be  levied 
in  the  corporate  limits  of  the  town  and  there  is  an  outstanding  bonded 
indebtedness,  to  both  of  which  the  inhabitants  in  the  annexed  territory  would 
be  subjected,  does  not  affect  the  validity  of  such  an  annexation  and 
enlargement. 

Mr.  Carlton,  then,  may  with  great  plausibility  contend  that  this  territory 
covering  the  Southern  Railway  Company  shops  and  other  property  in  which 
no  inhabitants  reside  has  already  been  annexed  to  the  Spencer  school  dis- 
trict by  the  act  of  1905. 


Consolidation — Tax   Rates 

March   3,   1926. 

I  have  your  letter  of  even  date,  submitting  request  for  an  opinion  with 
respect   to    certain   school   districts   in   Catawba   County. 

It  appears  that  on  August  6,  1923,  a  county-wide  plan  of  organization  was 
adopted  by  the  board  of  education  of  that  county.  The  following  appears 
as  a  part  of  the  minutes  of  that  meeting: 

The  Grace  Academy,  Blackburn  and  Plateau  districts  were  con- 
solidated with  the  understanding  that  the  grammar  grades  be 
left,  for  the  present,  as  they  are  now. 

At  that  time  Grace  Academy  district  had  a  special  tax  of  30  cents,  and 
Plateau  and  Blackburn,  of  15  cents.  In  July,  1924,  an  election  was  held 
increasing  the  rate  in  the  Plateau  and  Blackburn  districts  to  30  cents. 

The  adoption  of  the  county-wide  plan  of  organization  does  not  ipso  facto 
operate  as  a  consolidation  of  the  districts  thus  proposed  to  be  thrown 
together  by  the  plan.  The  sections  of  the  statute  on  the  subject  indicate 
that  the  plan  is  to  be  adopted  with  the  idea  of  carrying  it  into  effect  as 
there  may  be  apportunity  to  do  so.  The  plan  may  be  in  process  of  execution 
over  a  considerable  period  of  time  and  no  consolidation  of  districts  becomes 
effective  until  the  process  is  completed  with  respect  to  such  districts  and 
until    a    formal    order    of    such    consolidation    is    entered    by    the    board. 

As  a  consequence  of  the  election  in  the  Blackburn  district  in  July,  1924, 
the  plan  of  organization  as  it  affected  the  districts  here  in  question  reached 
that  completed  stage  where  the  board  of  education  was  in  position  to  make 
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the  order  of  consolidation.     That  was  done  on  August  4th  in  the  following 
language : 

Ordered  that  the  school  district  at  Grace  Academy  be  con- 
solidated with  the  Blackburn  High  School  District;  and  that  the 
tenth  and  eleventh  grades  at  Grace  and  the  eleventh  at  Black- 
burn be  transported  by  school  truck  to  Startown  High  School. 
This  arrangement  being  made  only  for  the  present  school  year. 

You  state  that  the  contention  is  made  that  consolidation  was  effected  by 
the  action  of  the  board  on  August  6,  1923,  and  that  as  a  consequence,  the 
local  tax  rate  for  the  territory  comprised  within  Grace  Academy,  Plateau 
and  Blackburn  was  thereby  reduced  to  15  cents  under  the  provisions  of 
section  73,  school  code  of  1923.  From  the  information  supplied,  I  am  of 
the  opinion  that  consolidation  of  these  districts  was  effected  only  upon 
the  adoption  of  the  resolution  of  the  board  of  education  on  August  4,  1924, 
and  that  since  at  that  time  the  tax  rate  had  been  increased  to  30  cents  in  all 
of  the  territory,  the  rate  in  the  consolidated  district  is  30  cents. 

It  would  appear  that  the  sentence  quoted  above  from  the  minutes  of  the 
board  on  August  6,  1923,  is  inexact  in  expressing  what  actually  took  place 
at  that  time.  I  suggest  that  this  error  in  the  minutes  may  be  corrected 
and  they  made  to  speak  the  truth  under  the  authority  of  Railroad  v.  Reicl, 
187  N.  C,  320. 


Special  Tax  Elections 

March   9,   1926. 

I  have  your  letter  of  March  8th,  submitting  certain  questions  having  ap- 
plication  to   special    school   tax   elections,   which   I    answer   as   follows: 

1.  How  long  must  the  proposed  voter  have  resided  in  the  territory  prior  to 
election  day  in  order  to  be  allowed  to  vote? 

A.  The  voter  must  have  resided  in  the  State  one  year  and  in  the  election 
district  four  months  preceding  the  election. 

2.  In  case  a  voter  has  moved  out  of  the  territory,  how  long  prior  to 
election  day  must  this  removal  have  been  before  he  is  disqualified  for 
voting? 

A.  Constitution,  Article  6.  Section  2,  and  the  general  law  on  the  subject 
carrying  that  provision  into  effect,  provides: 

That  removal  from  one  precinct,  ward  or  other  election  district 
to  another  in  the  same  county  shall  not  operate  to  deprive  any 
person  of  the  right  to  vote  in  the  precinct,  ward  or  other  elec- 
tion district  from  which  he  has  removed  until  four  months  after 
such  removal. 

My  opinion  is  that  this  applies  to  general  elections  only.  In  the  case 
of  a  special  school  tax  election,  I  am  of  opinion  that  the  individual  who 
has  moved  his  home  from  the  district  with  the  intention  of  making  that 
home  elsewhere  has  no  right  to  go  back  and  participate  in  the  election  even 
though  the  election  is  within  less  than  four  months  of  his  act  in  moving. 
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The  act  of  removing  from  the  district  with  the  intent  to  make  his  home 
elsewhere  operates  as  a  giving  up  of  his  residence  in  the  district,  and  his 
right  to  participate  in  elections  peculiar  to  the  district  terminates  with  the 
removal. 

3.  In  case  a  registrant  finds  that  it  will  be  impossible  for  him  to  be  in 
the  territory  on  election  day  and  unable  to  vote  under  the  absentee  voter's 
law,   can  he  by  written  request  have  his   name   removed   from   the   books? 

A.  The  registration  books  having  been  closed,  I  am  of  the  opinion  that 
the  registrant  has  no  right  to  have  his  name  removed  therefrom. 


Consolidation — Special  Taxes 

March  10,  1926. 

It  appears  from  the  letter  of  Mr.  B.  C.  Sisk,  County  Superintendent  of 
Duplin  County,  that  the  County  Board  of  Education  of  that  County  acting 
under  a  county-wide  plan  of  organization  as  set  out  in  section  73-a  et  seq. 
of  the  school  code  of  1923  had  consolidated  three  special  tax  districts,  each 
levying  a  tax  of  30  cents,  with  certain  non-local  tax  territory.  They  are 
submitting  to  the  districts  so  consolidated  the  question  of  the  levy  of  a 
special  tax  of  30  cents.     Upon  this  he  inquires: 

Does  the  new  30  cent  tax,  if  the  election  is  carried,  do  away 
with  the  taxes  now  levied  in  the  three  local  tax  districts  in  such 
way  as  that  the  authority  to  levy  the  30  cents  in  the  separate 
districts  will  be  entirely  abrogated  if  the  result  of  the  election 
is  in  favor  of  the  new  30  cent  levy? 

It  is  observable  from  Mr.  Sisk's  letter  that  he  is  not  clear  whether  or  not 
this  portion  of  the  territory  which  levies  no  local  tax  is  a  whole  district  or 
only  part  of  a  district.  If  it  is  part  of  a  district,  before  the  consolidation 
could  be  valid  it  must  be  in  accord  with  the  county-wide  plan  of  organiza- 
tion. Subsection  5  of  section  73-a.  One  difficulty  in  determining  questions 
presented  by  some  of  the  county  superintendents  of  schools  is  the  lack  of  a 
definite  statement  of  all  the  facts  which  may  or  may  not  have  a  bearing 
upon  the  legal  question  presented.  We  shall  assume  in  the  first  instance 
that  this  non-local  tax  territory  comprised  a  whole  district  which  was  con- 
solidated with  three  local  tax  districts,  levying  each  a  local  tax  of  30  cents. 
It  seems  quite  clear  that  the  consolidation  itself  repealed  all  local  taxes  in 
the  three  districts  under  section  77  of  the  school  code.  See  Sparkman  v. 
Commissioners,  187  N.  C,  241,  and  Bivins  v.  Board,  Idem..  769.  Consequently 
it  is  the  opinion  of  this  office  that  if  a  tax  of  30  cents  on  the  $100  is  voted  in 
this  consolidated  district,  it  eliminates  entirely  the  30  cent  tax  authorized 
to  be  levied  on  each  of  the  individual  three  districts  existing  before  the 
consolidation. 

This  general  statement  requires  a  modification  which  may  not  exist  in 
the  instant  case.  If  any  one  of  the  districts  has  issued  bonds  and  they  are 
outstanding,  there  is  no  way  by  which  a  special  tax  to  provide  the  interest 
and  sinking  fund  for  the  payment  of  those  bonds  can  be  eliminated  unless 
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their  payment  is  provided  for  in  the  30  cent  levy  upon  tlie  consolidated 
district,  or  it  is  assumed  by  the  county  at  large.  How  that  is  in  the  instant 
case,  we  are  not  informed.  If  the  non-tax  part  of  this  consolidated  district 
is  part  of  a  district,  the  question  is  more  difficult.  Still,  we  think  that  the 
voting  of  the  new  special  tax  of  30  cents  upon  the  consolidated  district 
would  eliminate  the  old  30  cents  for  each  district. 


County  Commissioners — Schools 

March  27,  1926. 

You  left  with  us  a  letter  of  Mr.  James  E.  Holmes,  Superintendent  of  Leaks- 
ville  Township  Schools,  in  which  he  propounds  certain  questions.  We  will 
state  these  questions  seriatim,  with  the  answer  in  each  case  appended 
thereto. 

(1)  Does  the  Constitution  of  North  Carolina  make  it  mandatory  that 
a  six  months'  school  be  provided  for  the  children  in  every  community  in 
the  State? 

Ans.     Yes.     Section  3  of  Article  9  of  the  Constitution. 

(2)  Has  the  Supreme  Court  of  North  Carolina  ruled  that  a  school- 
house  is  a  public  necessity? 

Ans.  It  has  ruled  that  a  schoolhouse  is  a  public  necessity  when  that 
schoolhouse  is  necessary  to  fun  the  schools  for  the  six  months'  term  pro- 
vided by  the  Constitution.    Lovelace  v.  Pratt,  187  N.  C,  686. 

(3)  Whose  duty  is  it  to  provide  buildings  in  which  the  six  months' 
school  is  to  be  held? 

Ans.  The  board  of  county  commissioners  under  section  3  of  Article  9  of 
the  Constitution. 

(4)  From  what  source  is  the  above  mentioned  duty  imposed? 
Ans.     Section  3  of  Article  9  of  the  Constitution. 

(5)  Is  legislative  authority  necessary  to  authorize,  empower  and  compel 
any  "body"  to  erect  schoolhouses? 

Ans.  No,  if  the  schoolhouses  are  necessary  to  run  the  schools  for  six 
months. 

(6)  If  so,  what  legislative  enactment  is  necessary? 

Ans.  This  is  answered  in  the  answer  to  5.  The  Legislature  has  authority 
to  provide  machinery  by  which  this  constitutional  duty  may  be  performed 
by  the  board  of  county  commissioners.  This  machinery  will  be  found  in 
the  school  code  of  1923. 

(7)  The  answer  to  this  question  is  found  in  the  answer  to  6. 

(8)  Can  a  statute  diminish  the  duties  or  powers  as  conferred  by  the 
State  Constitution  upon  either  the  board  of  county  commissioners  or  the 
county  board  of  education  in  respect  to  the  erection  of  schoolhouses? 

Ans.  The  duty  to  erect  schoolhouses  for  six  months  term  is  imposed 
upon  the  board  of  county  commissioners  by  the  Constitution.  This  duty 
cannot  be  lessened  or  the  authority  impaired'  by  an  act  of  the  Legislature. 

(9)  Is  there  any  way  by  which  the  board  of  county  commissioners  of 
Rockingham  County  can  be  compelled  to  erect  schoolhouses  where  needed? 
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Ans.  If  they  are  needed  to  run  schools  for  six  months,  and  the  board  of 
county  commissioners  fail  to  erect  these  necessary  schoolhouses,  they  are 
made  indictable  by  the  express  terms  of  section  3  of  Article  9  of  the 
Constitution, 

(10)  Is  the  responsibility  of  those  charged  with  the  duty  to  provide 
school  buildings  the  same  for  high  school  pupils  as  for  elementary  school 
pupils? 

Ans.  The  Constitution,  article  9,  section  2,  requires  that  free  tuition 
shall  be  provided  for  all  the  children  of  the  State  between  the  ages  of 
six  and  twenty-one  years.  High  school  tuition  is  necessarily  included  in 
this  provision.  Board  of  Education  v.  Board  of  Commissioners,  174  N.  C, 
469. 


County  Commissioners — Schools 

March   30,   1926. 

I  have  your  letter  of  today,  requesting  my  opinion  on  certain  questions 
submitted  to  your  Department  by  Mr.  J.  E.  Holmes,  Superintendent  of 
Public  Instruction,  Spray,  N.  C. 

Apparently,  he  wants  my  opinion  upon  the  legality  and  constitutionality 
of  a  proposed  bond  issue  of  Rockingham  County  for  the  purpose  of  erecting 
schoolhouses.  Any  opinion  that  I  might  have  or  give  him  on  the  subject 
would  not  be  authoritative  or  protective  to  the  board  of  county  commis- 
sioners or  to  the  buyer  of  the  bonds.  My  opinion  could  only  be  persuasive, 
and  where  there  may  be  doubt  as  to  the  legality  of  an  issue  of  bonds,  or 
that  legality  depends  upon  the  construction  of  a  statute  or  the  Constitution, 
it  is  better  to  obtain  a  judicial  determination  of  the  question. 

I  do  not  understand  that  Chapter  268,  Public-Local  Laws,  1925,  attempts 
to  prevent  the  issuance  of  bonds  for  the  erection  of  school  buildings  neces- 
sary for  the  maintenance  of  a  six  months'  school  term.  By  the  specific 
terms  of  the  act  it  does  not  purport  to  apply  to  "the  building,  and  equipping 
of  public  school  buildings  where  there  are  no  buildings  to  carry  on  the 
public  schools  for  six  months  and  none  can  be  obtained  without  being  built 
by  proceeds  from  bonds  or  loans  for  said  purpose." 

There  is,  therefore,  in  the  act  an  explicit  recognition  of  the  constitutional 
requirement  for  the  maintenance  of  the  six  months  school  term,  both  by 
necessary  taxation  for  the  erection  of  school  buildings  as  well  as  payment 
of  ordinary  expenses. 

In  Lacy  v.  Bank,  183  N.  C,  373,  the  Court  held  that  the  act  providing  the 
special  building  fund  was  constitutional.  All  the  reasoning  in  that  opinion 
supports  the  idea  that  both  the  State  and  the  counties  may  issue  bonds  for 
the  erection  of  school  buildings  necessary  for  the  maintenance  of  the  six 
months  school  term  without  a  vote  of  the  people.  Near  the  close  of  the 
opinion  a  caution  is  thrown  out  that  the  exercise  of  this  power  must  not  be 
arbitrary  or  without  limit  as  to  the  amount.  The  number  and  character 
of  the  buildings  must  be  in  reasonable  proportion  to  the  need,  and  it  is 
quite  apparent  that  the  Court  would  discountenance  any  extravagant  ex- 
penditure undertaken  on  the  assumed  hypothesis  that  it  was  necessary  for 
the  constitutional  school  term. 
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No  State  officer  can  sit  here  in  Raleigh  and  pass  on  all  the  phases  of  a 
matter  such  as  is  herein  involved  for  local  boards  or  officials.  If  the  county 
commissioners  of  Rockingham  County  think  that  certain  funds  are  needed 
for  the  construction  of  buildings  necessary  for  the  constitutional  school 
term,  they  should  act  upon  their  view  of  the  situation,  giving  consideration 
to  all  the  surrounding  facts  and  circumstances.  If  there  be  doubt  that  the 
issuance  of  notes  and  bonds  for  the  purpose  indicated  be  within  the  con- 
stitutional need,  that  doubt  can  be  readily  resolved  by  constituting  a  case 
for  final  determination  by  the  Supreme  Court. 


High  School  Tp:xtbooks — Adoption 

March  31,  1926. 

I  have  your  letter  of  the  29th  asking:  "Can  the  State  Board  of  Education 
affirm  the  report  of  the  High  School  Textbook  Committee  submitted  as  of 
March  22,  1926,  and  thereby  complete  the  adoption  of  history  and  science 
books  for  the  next  three  years?" 

Article  31,  school  code  of  1923,  covering  the  subject  of  adoption  of  text- 
books for  high  schools  is  not  as  clear  and  definite  as  to  the  law  governing 
the  situation  which  now  arises  as  we  could  wish.  However,  in  undertak- 
ing to  answer  your  question  we  can  from  a  consideration  of  the  whole  ar- 
ticle reach  a  reasonably  satisfactory  conclusion  as  to  its  intent  and  purpose. 

These  sections'  evidently  contemplate  a  five  year  adoption  and  that  the 
whole  subject  shall  be  gone  into  at  the  expiration  of  each  five  year  period. 
The  proviso  with  respect  to  the  adoption  of  textbooks  on  history  and  science 
for  an  initial  period  of  two  years  only  presents  our  chief  difficulty.  Con- 
sidering the  whole  of  the  article  and  all  of  its  provisions,  I  am  of  the  opin- 
ion that  at  the  expiration  of  the  two  year  period  the  State  Board  of  E'du- 
cation.may  approve  the  recommendation  of  the  High  School  Textbook  Com- 
mittee for  the  use  of  the  same  books  on  history  and  science  for  the  next 
three  years. 


Stati:   Loan — Cointy   Commissioners 

April  1,  1926. 

In  the  Matter  of  State  Loan  to  Madison  Counti/  for  Marshall  School  District 

On  February  17,  1926,  the  State  Board  of  Education  passed  finally  upon  an 
application  made  by  the  Board  of  Education  of  Madison  County,  which  ap- 
plication was  approved  by  the  Board  of  Commissioners  of  that  County,  for  a 
loan  of  $65,000  to  be  expended  in  erecting  a  school  house  in  the  town  of 
Marshall.  The  application  was  also  approved  by  the  board  of  trustees  of 
that  school  district  and  an  election  was  held  by  which  a  majority  of  the 
qualified  voters  of  the  Marshall  District  voted  thirty  cents  on  the  one  hun- 
dred dollars  of  property  in  that  district  to  meet  the  payments  on  said  loan 
of  $65,000.     Thereafter  the  State  Board  of  Education  allocated  to  each  county 
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its  proportional  part  of  the  $5,000,000  available  for  loan  to  the  various 
counties  in  the  State.  Included  in  this  allocation  to  Madison  County  was 
the  $65,000  applied  for  and  allowed  by  the  State  Board  of  Education.  After 
all  of  this  was  done,  a  majority  of  the  Board  of  County  Commissioners  of 
Madison  County  on  March  23d,  without  any  formal  meeting  or  notice  of  a 
meeting,  attempted  to  rescind  its  action  in  applying  for  said  loan  of  $65,000. 
This  was  done  by  taking  a  paper  from  one  member  of  the  board  to  another 
and  securing  thus  the  signatures  of  three  members  of  the  board,  including 
the  chairman.  There  has  been  no  entry  upon  the  minutes  of  the  Board 
of  County  Commissioners  of  this  attempted  action  on  the  part  of  a  majority 
of  said  board. 

After  the  loan  was  allowed,  the  school  trustees  of  Marshall  let  out  the  con- 
tract for  the  school  building,  relying  upon  obtaining  the  money  under  the 
application  approved  as  aforesaid  from  the  State  Board  of  Education.  This 
letting  of  the  building  to  contract  was  also  after  notice  from  the  State 
Board  of  Education  that  the  $65,000  loan  had  been  authorized.  Upon  this 
you  inquire  whether  or  not  the  Board  of  Commissioners  of  Madison  County 
had  any  legal  authority  to  rescind  their  action  in  approving  this  loan  on 
March  23d,  ais  they  claim  that  they  have  done. 

We  are  very  clearly  of  the  opinion  that  they  had  no  such  legal  authority. 
The  whole  matter  had  passed  beyond  their  control,  certainly  as  soon  as  the 
State  Board  of  Education  had  included  the  $65,000  in  the  amount  allocated 
to  Madison  County. 


CouJN^TY    Superintendent — Election 

April  3,  1926. 

In  your  letter  of  April  3d  to  this  office  you  enclose  a  letter  from  Mr.  G.  D. 
Carter,  a  member  of  the  county  board  of  education  of  Buncombe  County, 
■Which  contains  a  statement  of  facits  and  upon  that  statement  you  desire  the 
opinion  of  this  office. 

On  the  first  Monday  in  May,  1925,  W.  C.  Murphy  was  elected  county  super- 
intendent by  the  Board  of  Education  of  Buncombe  County.  His  term  of 
office  was  to  begin  on  the  first  Monday  in  July,  1925.  He  did  not  obtain 
a  superintendent's  certificate  under  the  rules  and  regulations  of  the  State 
Board  of  Education  before  qualifying  the  first  Monday  in  July,  1925,  and 
entering  upon  the  duties  of  his  office.  Indeed,  to  the  present  date  he  has 
not  obtained  such  certificate. 

Three  questions  are  propounded.  First,  is  the  election  of  Mr.  Murphy  as 
county  superintendent  of  the  Board  of  Education  null  and  void  because  of 
his  failure  to  secure  a  superintendent's  certificate  as  provided  for  by  law? 
The  statute  material  to  the  determining  of  this  question  is  as  follows:  (Sec- 
tion 44,  School  Code  of  1923). 

Limitations  of  the  board  in  selecting  a  county  superintendent. 
The  county  board  of  education  is  authorized  to  select  for  the 
office  of  county  superintendent  any  practical  teacher  and  admin- 
istrator who  holds  or  is  entitled  to  hold  a  superintendent's  certi- 
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ficate  under  the  I'ules  and  regulations  of  the  State  Board  of  Edu- 
cation. If  any  board  of  education  shall  elect  a  person  to  serve 
as  county  superintendent  of  public  instruction  who  does  not 
qualify,  or  cannot  qualify  for  the  superintendent's  certificate 
ibefore  taking  the  oath  of  office,  the  election  is  null  and  void  and 
it  shall  be  the  duty  of  the  board  of  education  to  elect  only  a  per- 
son that  can  qualify. 

It  is  observable  from  this  statute  that  the  election  of  the  superintendent 
is  null  and  void  only  when  one  of  two  conditions  is  presented  in  the  case, 
(a)  The  superintendent-elect  does  not  hold  a  superintendent's  certificate. 
There  is  no  doubt  that  Mr.  Murphy  did  not  hold  a  superintendent's  cer- 
tificate at  the  time  that  he  was  elected  or  subsequent  thereto,  (b)  Or  in 
the  alternative,  he  cannot  qualify  for  a  superintendent's  certificate.  We 
are  informed  by  you  that  there  can  be  no  doubt  that  Mr.  Murphy  could 
qualify  if  he  applied  for  such  certificate.  Consequently,  this  being  true, 
his  original  election  could  not  be  considered  null  and  void  as  one  of  the 
conditions  upon  which  it  should  be  null  and  void  is  absent  from  the  case. 

Section  84  of  the  school  law  should  be  interpreted  in  connection  with 
section  44,  quoted  above.  So  far  as  material  to  this  discussion,  that  section 
is  as  follows: 

The  county  superintendent  s'hall  hold  at  the  time  of  his  elec- 
tion, or  must  secure  before  assuming  the  duties  of  the  office,  a 
superintendent's'  certificate  under  the  rules  and  regulations  of 
the  State  Board  of  Education. 

This  statute  acts  directly  upon  the  county  superintendent.  It  imposes 
upon  him  a  duty  which  the  law  make  mandatory.  If,  therefore,  he  dis- 
regards this  duty,  he  can  be  removed  from  office  by  the  county  board  of 
education  under  section  46  of  the  School  Code.  The  fact  that  Mr.  Murphy 
has  performed  the  duties  of  his  office  for  nine  months  of  his  first  year's 
incumbency  without  tiaving  complied  with  the  laAV  in  this  regard  would 
in  no  sense,  however,  render  his  acts  and  deeds  as  county  superintendent 
void  so  far  as  the  public  and  third  persons  are  concerned.  He  is  acting 
as  a  public  official  with  a  defective  title  and  that  being  the  case,  only  the 
State  or  the  authorities  to  whom  the  State  delegates  such  duties  can 
impeach  his  title  to  the  office. 

The  second'  question  propounded  by  Mr.  Carter  is  as  follows:  Is  the 
county  board  of  education  fiable  for  the  salary  paid  Mr.  Murphy  to  date 
because  of  his  failure  to  secure  a  superintendent's  certificate?  We  think 
clearly  not.  Their  duty  was  to  elect  a  man  who  could  qualify  and  obtain 
this  certificate  and  it  seems  that  in  the  instant  case  they  did  elect  a  man 
who  could  qualify  and  obtain  this  certicate.  What  occurs  afterwards  is  the 
fault  of  the  county  superintendent  himself.  It  was  the  neglect  of  a  plain 
mandatory  duty  imposed  upon  him  by  the  statute,  but  this  could  not  render 
in  any  sense  the  board  of  education  liable  in  any  form  for  the  salary 
paid  him  after  he  failed  to  comply  with  the  law. 

Third.  Could  a  citizen  of  Buncombe  County  enjoin  the  board  of  education 
against  any  further  payments  to  Mr.  Murphy  until  the  law  has  been  com- 
plied with?     We  think  not.     The  law  itself  in  the  sections  above  cited  pro- 
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vides  the  machinery  by  which  he  can  be  compelled  to  comply  with  the  law. 
It  is  a  familiar  rule  that  the  title  to  ofBce  cannot  be  tried  in  an  action 
for  an  injunction.  It  is  to  be  tried  in  the  absence  of  other  provisions  in 
the  statute  controlling  by  an  action  in  the  nature  of  quo  warranto.  In 
the  particular  case,  however,  the  board  of  education  has,  as  above  said, 
under  section  46  ample  authority  to  remove  the  county  superintendent 
because  of  his  failure  to  perform  this  particular  duty  imposed  upon  hiha 
by  mandatory  statute  (section  84).  If  the  county  board  of  education  should 
fail  to  act  under  such  conditions  and  if  Mr.  Murphy  should  continue  to 
refuse  to  apply  for  a  certificate  from  the  State  Board  of  Education,  the 
Attorney  General  could  bring  an  action  in  behalf  of  the  State  in  the 
nature  of  quo  warranto  to  oust  him  from  his  office. 

We  think  that  this   is  a  correct  statement  of  the   law  arising  from  the 
questions  propounded  by  Mr.  Carter. 


Special  Tax   District — Abolition 

April  10,  1926. 

You  sent  to  this  office  letter  of  Mr.  C.  C.  Bailey  of  Culberson,  N.  C,  pre- 
senting certain  questions  arising  out  of  an  attempt  to  abolish  the  special 
tax  districts  under  sections  227,  228  and  229  of  the  school  code  of  1923.  The 
facts,  stated  shortly,  are  as  follows: 

About  a  year  ago  a  petition  was  presented  to  the  board  of  education  of 
Cherokee  County  for  an  election  in  the  special  school  tax  district  to  de- 
termine whether  or  not  the  district  should  be  abolished  under  section  227. 
The  board  of  education  endorsed  this  petition  at  that  time  and  the  county 
commissioners  ordered  the  election.  Soon  after,  however,  and  before  the 
election  was  held,  the  attention  of  these  two  boards  was  called  to  the  fact 
that  this  particular  special  tax  district  was  in  debt  to  the  State  arid  conse- 
quently, section  228  in  express  terms  prohibited  such  election.  Meantime, 
this  debt  has  been  paid  off  and  the  original  petition  which  remained  on  file 
in  the  office  of  the  board  of  education  was  destroyed  at  the  burning  of  the 
courthouse  of  Cherokee  County.  The  county  board  of  education  without 
a  new  petition  and  in  the  absence  of  the  first  petition  which  had  been 
burned,  requested  the  board  of  county  commissioners  to  order  an  election 
and  the  order  was  entered  by  the  board  of  coHnty  commissioners  the  first 
Monday  in  April  of  the  present  month. 

Mr.  Bailey  very  properly  insists  that  these  proceedings  were  certainly 
irregular  and  probably  null  and  void.  We  agree  with  him.  We  think  tTiat 
the  old  petition  was  under  the  circumstances  not  available  for  the  purposes 
used  by  them.  Another  petition  should  have  been  presented  under  section 
227  and  in  conformity  to  that  section  the  election  ordered.  Neither  board 
had  any  assurance  that  the  petition  included  one-half  of  the  qualified  voters 
then  residing  in  the  local  tax  district.  Mr.  Bailey  states  there  are  six  or 
eight  of  the  people  whose  names  were  appended  to  the  former  petition  who 
will  file  affidavits  at  any  time  that  they  did  not  sign  it.  There  are  about 
thirteen  of  the  persons  who  did  sign  the  original  petition  who  have  removed 
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from  the  State,  some  to  Georgia,  some  to  Ohio  and  some  to  other  states. 
He  says  also  that  there  is  a  name  on  the  original  petition  of  a  person  who 
was  never  a  citizen  here  and  one  whom  nobody  knows. 

This  recitation  of  the  facts  alleged  show  that  both  boards  were  wrong 
in  ordering  an  election  upon  the  old  petition  which  had  ceased  to  function 
and  indeed,  had  been  destroyed. 


School  Committee — Increase. 

May  15,  1926. 

It  seems  that  they  are  having  trouble  in  the  Taylorsville  Special  Tax 
District  in  Alexander  County  over  the  election  of  teachers  by  the  school 
committeemen  of  that  district.  The  school  committee  elected  teachers  wBTom 
the  county  superintendent  refused  to  approve.  It  is  very  clear  that  the  county 
superintendent  has  a  veto  upon  the  election  of  all  teachers  in  the  county. 
The  statute,  section  101,  declares  that  no  such  election  shall  be  deemed 
valid  until  it  has  been  approved  by  the  county  superintendent.  Where, 
therefore,  the  county  superintendent  fails  to  approve  the  election  of  par- 
ticular teachers,  the  committee  should  proceed  to  elect  others  who  would 
meet  with  the  approval  of  the  county  superintendent.  If  the  action  of  the 
county  superintendent  is  wholly  arbitrary,  he  is  subject  to  the  control 
of  the  county  board  of  education  and  the  matter  can  be  investigated  by 
that  body  and  if  necessary,  they  may  discharge  the  superintendent.  But 
certainly  the  school  committeemen  cannot  hold  up  the  election  of  proper 
school  teachers  by  refusing  to  act  in  the  election  of  others  after  the 
superintendent  has  refused  to  give  his  approval  to  those  elected  originally. 
In  the  Taylorsville  District  the  school  committeemen,  however,  stood  pat 
and  refused  to  elect  other  teachers  after  the  superintendent  had  announced 
to  them  that  he  would  not  approve  the  previous  election. 

This,  of  course,  resulted  in  a  deadlock.  It  is  necessary  that  the  school 
should  be  opened  and  run,  for  the  benefit  of  the  scholars  in  the  district, 
at  the  proper  time.  It  was  under  circumstances  of  this  sort  that  the  board 
of  education  of  Alexander  County  at  their  meeting  on  the  first  Monday  in 
May  increased  the  number  of  the  school  committeemen  from  three  to  five, 
in  the  Taylorsville  Special  Tax  District.  This  action  of  the  county  board 
is  attacked  on  the  ground  that  it  was  not  taken  at  the  meeting  in  April 
as  required  by  sections  48  and  124,  school  code.  We  think  that  this  is 
not  a  valid  objection  to  their  action.  General  statutes  regulating  the  time 
of  official  action  are  with  reference  to  the  time  directory  only.  Section  145 
of  the  school  code  expressly  confers  upon  the  county  board  of  education 
authority  in  their  discretion  to  elect  not  less  than  three  nor  more  than  five 
members  to  serve  as  committeemen  in  local  tax  districts.  Black  in  his 
Interpretation  of  Laws  thus  defines  the  principle  which  is  applicable  to 
the  instant  case: 

When  a  statute  specifies  the  time  at  or  within  which  an  act 
is  to  be  done  by  a  public  officer  or  body,  it  is  generally  held  to  be 
directory  only  as  to  the  time,  and  not  mandatory,  unless  time  is 
of  the  essence  of  the  thing  to  be  done,  or  the  language  of  the 
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statute  contains  negative  words,  or  shows  that  the  designation 
of  the  time  was  intended  as  a  limitation  of  power,  authority,  or 
right. 

We  think,  therefore,  that  under  the  circumstances,  the  county  board  of 
education  was  justified  in  taking  the  action  it  did  in  order  to  break  the 
deadlock  between  the  county  superintendent  and  the  school  committee  of 
Taylorsville  Special  Tax  district,  and  that  the  fact  that  the  election 
occurred  the  first  Monday  in  May  instead  of  the  first  Monday  in  April 
did  not  impeach  the  validity  of  its  action. 


School  Tkachee. — ^Salary 

May  25,  1926. 

I  have  your  letter  of  May  21,  enclosing  correspondence  in  regard  to  salary 
of  Mr.  Litchfield  of  Columbus  High  School,  Tyrrell  County.  As  to  whether 
Mr.  Litchfield  can  collect  the  additional  $120  cannot  be  authoritatively  de- 
termined except  upon  an  adjudication  of  the  question  by  a  court. 

Until  a  court  determines  otherwise,  I  do  not  feel  that  I  should  advise  that 
an  extra  sum  be  paid  a  teacher  upon  an  attempted  agreement  based  upon 
receiving  an  appropriaton  from  the  State.  I  think  that  the  statutes  on  the 
subject  contemplate  an  agreement  between  the  teacher  and  the  district  for 
a  definite  sum.  A  teacher  may  receive  an  amount  in  excess  of  the  usual 
salary  schedule  "for  special  fitness,  special  duties  or  under  extraordinary 
circumstances."  The  law  does  not  contemplate  that  contracts  shall  be  made 
for  increased  compensation  contingent  upon  obtaining  a  State  appropriation. 
And  outside  of  any  statutory  provision  on  the  subject,  it  is  my  opinion 
that  a  conditional  contract  of  the  kind  submitted  is  contrary  to  public 
policy. 


School  F^tnds — Sheriff's  Commissions 

June  3,  1926. 

I  have  your  letter  of  May  31,  sending  letter  of  Mr.  A.  C.  Deal,  Chairman. 
Board  of  Education,  Alexander  County. 

By  Chapter  580,  Public-Local  Laws  of  1923,  county  officers  of  Alexander 
County  were  put  upon  salaries.  By  section  12  of  that  act,  the  officers  are 
required  to  collect  and  account  for  all  fees,  commissions  and  profits  earned 
by  these  officers.  By  section  15  it  is  made  a  misdemeanor  for  an  officer 
to  fail  or  refuse  to  collect  such  fees  and  commissions.  Section  16  directs 
that  these  fees  and  commissions  shall  be  paid  into  the  general  fund  of 
Alexander   County. 

Clearly,  then,  the  law  contemplates  that  the  sheriff  shall  collect  and 
receive  the  commissions  at  the  usual  rate  upon  all  taxes  collected  by  him — 
that  is  to  say,  he  shall  retain  from  all  taxes  so  collected  the  commissions 
which  he  would  otherwise  have  received  but  for  the  passage  of  this  salary 
act,   and   that   the   sum   represented   by   these   commissions   so   collected    by 
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him  shall  be  paid  into  the  general  fund  of  the  county.  There  is  no  ex- 
ception as  to  the  school  taxes.  He  is,  therefore,  acting  correctly  in  paying 
over  the  commissions  from  the  school  taxes  into  the  general  fund. 

In  making  up  the  budget,  the  amount  of  these  commissions  should  be 
estimated  as  an  expense  and  the  budget  made  so  as  to  produce  a  net  sum 
inclusive  of  the  commissions. 

By  section  189,  school  code  of  1923,  the  commissioners  are  authorized  to 
borrow  money  for  the  running  of  the  six  months  school  term  when  the 
estmated  budget  fails  to  produce  the  required  amount.  It  is  further  pro- 
vided that  it  shall  be  the  duty  of  the  commissioners  to  levy  sufficient  taxes 
in  the  succeeding  year  to  take  care  of  the  sum  so  borrowed.  These  are  the 
principles  and  the  law  upon  which  the  two  boards  should  proceed. 


Consolidation — 73-a  Followed 
■'    '  '■     •■       ■    ■  *  July  23,  1926. 

You  have  sent  to  this  office  letters  addressed  to  your  office  by  H.  J.  Brown, 
John  E.  Vann  and  N.  W.  Britton  in  relation  to  the  Union  Tax  District  and 
the  Winton  Township  School  District.  The  question  arises  out  of  the  fact 
that  the  "Winton  Township  in  Hertford  County  was  consolidated  into  a 
school  tax  district.  Previous  to  this  consolidation  the  Union  Tax  District 
had  been  created  and  this  included  in  its  bounds  part  of  St.  John's  Town- 
ship and  Winton  Township.  The  effect  of  creating  this  consolidated  district, 
then,  in  Winton  Township  was  to  take  that  part  of  Winton  Township  which 
had  theretofore  been  consolidated  with  part  of  St.  John's  Township  into  the 
Union  Tax  District  and  attach  it  to  the  Winton  Township  School  District. 
The  Union  School  District  had  been  for  some  years  levying  a  special  tax 
upon  the  whole  district  which,  of  course,  included  a  part  of  Winton 
Township. 

These  letters  seem  to  require  from  this  office  a  determination  of  the 
question  as  to  the  effect  of  this  more  recent  consolidation  of  the  schools 
in  Winton  Township  upon  the  special  tax  levied  upon  the  property  owners 
in  that  part  of  Winton  Township  which  theretofore  had  been  attached  to 
the  Union  School  District.  Your  communications  to  the  parties  heretofore 
have  carried  the  question  further  back  than  this  and  require,  therefore,  a 
determination  of  the  question  whether  or  not  the  more  recent  consolidation 
of  all  the  schools  in  Winton  Township  into  one  school  district  is  legal.  Of 
course,  if  it  is  determined'  that  this  consolidation  is  legal,  no  special  school 
tax  could  be  levied  upon  that  part  of  the  taxpayers  who  are  taken  out  of 
the  Union  School  District  for  the  support  of  that  district,  they  having  been 
legally  attached  to  the  new  district,  which  also  has  voted  a  special  tax. 

The  county-wide  plan  of  organization  provided  in  Sections  73-a  et  seg. 
of  the  new  school  code  was  intended  to  be  administered  by  the  county 
board  of  education  in  the  manner  set  out  in  those  sections.  There  is  an 
express  prohibition  against  the  erection  of  a  new  school  district  or  the 
division  or  abolition  of  an  existing  school  district  except  in  accordance 
with  that  county-wide  plan.     The  letter  of  Mr.  Britton  encloses  copy  of  the 
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minutes  of  the  school  board  of  education,  which  shows  that  that  board  did 
not  follow  the  method  provided  in  section  73-a  of  the  new  school  code. 
That  contemplated  the  creation  of  new  school  territorial  units  by  carving 
them  out  of  old  territorial  units  or  by  consolidation  of  these  old  territorial 
units.  If  the  proper  plan  had  been  adopted,  then,  there  would  not  have 
been  taken  from  the  Union  School  District  part  of  its  territory  and  attach 
it  to  the  new  territorial  unit,  to  wit:  Winton  Township,  without  the  rest  of 
Union  School  District  having  been  provided  for  by  its  attachment  to  the 
new  territorial  unit. 

For  these  reasons  it  appears  that  the  county  board  of  education  trans- 
cended its  power  in  failing  to  regard  the  mandatory  provisions  of  section 
73-a  when  they  attempted  to  create  this  Winton  Township  School  District. 
The  consequence  of  this  holding  is  that  there  is  no  such  new  school  district; 
that  the  special  tax  levied  therein  is  invalid;  that  the  part  of  Union  School 
District  attached  to  it  remains  still  a  part  of  Union  School  District,  and 
that  the  special  tax  provided  for  Union  School  District  is  still  to  be  levied 
upon  the  property  of  residents  in  that  district  and  used  to  conduct  the 
schools  in  the  Union  School  District. 

There  may  be  in  the  statement  of  facts  which  we  have  attempted  to 
make  from  the  letters  sent  to  you  some  error  that  may  be  cleared  up 
by  the  educational  authorities  of  Hertford  County.  If  their  inference  is 
correct,  the  legal  deductions  therefrom  necessarily  follow. 


Special  Tax — Limit  Voted 

August  4,  1926. 

You  state  in  your  letter  of  August  4  that  in  Edgecombe  County  there  is 
a.  school  district  which  has  issued  serial  bonds  under  the  general  law.  When 
the  bonds  were  issued,  the  maximum  rate  of  25  cents  was  voted  to  take 
care  of  the  interest  and  principal  as  they  become  due  annually.  It  has 
been  found  since  that  this  rate  of  25  cents  will  be  insufficient  to  take  care 
of  a  certain  number  of  the  later  payments  as  they  become  due.  Upon  this 
statement  of  facts  you  inquire  (1)  whether  or  not  this  rate  of  25  cents 
can  be  increased  in  order  to  discharge  the  remaining  payments  of  interest 
and  principal  when  they  become  due;  and  (2)  if  this  levy  cannot  be  ex- 
ceeded, whether  or  not  the  maximum  rate  could  be  levied  now  and  a  sinking 
fund  provided  by  the  amount  not  needed  at  present  to  take  care  of  the 
interest  and  principal  payments  at  the  time  when  the  25  cent  rate  will  not 
be  sufficient  when  levied  annually  to  take  care  of  the  annual  payments. 

(1)  The  25  cent  rate  having  been  voted  as  the  limit  beyond  whicE  the 
tax  could  not  be  levied,  it  cannot  be  exceeded  by  the  levying  authorities. 
It  has  recently  been  brought  to  the  attention  of  this  office  that  quite  a 
number  of  special  tax  districts  in  the  State  have  tax  rates  thus  limited 
though  they  are  to  raise  funds  to  pay  bonds.  Mr.  Masslich,  of  New  York, 
has  suggested  that  hereafter  the  tax  rate  should  not  be  limited  in  the  Act 
permitting  the  levy,  but  authority  should  be  granted  to  the  taxing  author- 
ities   to    levy    sufficient   tax    to   pay   the    annual    interest    on    bonds    and    to 
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provide   a   sufficient    sinking    fund    to    pay    tlie    bonds    themselves    at    their 
maturity. 

(2)  We  think  it  is  not  only  legal  but  positively  incumbent  upon  the 
taxing  authorities,  under  the  conditions  stated  above,  to  levy  the  full 
amount,  25  cents,  each  year,  though  not  immediately  required  to  meet 
accruing  payments  at  present,  and  to  use  the  excess  as  a  sinking  fund  to 
meet  payments  accruing  hereafter  for  which  the  annual  levy  of  25  cents 
would  not  provide  sufficient  funds.  Of  course  the  safety  of  this  sinking 
fund  must  be  secured  by  adequate  provision  for  its  management  by  the 
authorities  upon  whom  is  placed  the  duty  of  paying  these  bonds  as  they 
serially  become  due.  The  controlling  obligation  upon  the  sale  of  bonds 
such  as  these  is  to  pay  them  when  thej*  become  due.  If,  therefore,  by  tE^e 
scheme  suggested  these  payments  could  be  made,  whereas  without  it  they 
could  not  be  made,  we  think  the  authority  to  adopt  it  is  clear. 


Statei  Institutions — Director 

August  16,  1926. 

I  have  your  letter  of  August  6.  You  state  that  Mrs.  R.  J.  Reynolds  of 
Winston-Salem  was  appointed  a  member  of  the  board  of  directors  of 
N.  C.  College  for  Women  and  that  her  term  would  have  expired  in  1928. 
Mrs.  Reynolds  resigned.  The  State  Board  of  Education  in  1923  appointed 
Mrs.  George  W.  Watts  (later,  Mrs.  Cameron  Morrison)  of  Durham  to  fill 
out  the  unexpired  term  of  Mrs.  Reynolds.  At  the  time  of  the  appointment 
Mrs.  Morrison  was  a  resident  of  the  Fifth  Congressional  District,  but  later 
she  moved  to  Raleigh,  in  the  Fourth  District,  and  still  later  to  Charlotte, 
in  the  Ninth   District. 

Upon  this  state  of  facts  you  ask  my  opinion  as  to  whether  Mrs.  Morrison 
is  still  a  member  of  the  board  of  directors  of  this  college. 

The  statute  on  the  subject  is  II  C.  S.  5834,  the  apposite  part  providing: 

The  corporation  shall  be  managed  by  a  board  of  ten  directors, 
no  two  of  whom  shall  be  chosen  from  the  same  Congressional 
District. 

The  intent  of  the  act  is  to  distribute  the  members  of  these  boards  through- 
out the  various  sections  of  the  State.  It,  therefore,  requires  that  not  more 
than  one  shall  he  "chosen"  from  the  .same  Congressional  District.  The 
word  seems  to  have  been  selected  with  aptness  to  meet  such  a  situation  as 
the  one  set  out  in  your  letter. 

I  am  of  opinion  that  while  the  selections  must  be  from  different  Con- 
gressional Districts,  yet  removal  of  a  director  from  one  district  to  another 
does  not  thereby  operate  to  vacate  the  office.  So  long  as  a  director  remains 
a  citizen  and  resident  of  the  State,  he  or  she  will  continue  to  hold  office, 
although  there  may  have  been  removal  from  one  district  to  another. 

I,  therefore,  advise  that  Mrs.  Morrison  is  still  a  director  of  the  college. 
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Consolidated  District — Levy  of  Tax 

August  17,  1926. 

It  appears  from  letter  of  Mr.  B.  C.  Sisk  to  you  that  the  board  of  education 
of  Duplin  County,  apparently  acting  under  73(a)  of  the  school  code,  con- 
solidated five  school  districts  in  Duplin  County,  of  which  number  was  the 
Beulaville  School  District.  In  the  latter  district  a  rate  of  30  cents  had 
been  voted.  In  the  other  districts  there  was  no  special  tax.  The  effect  oT 
the  consolidation  wa®  to  eliminate  the  30  cent  tax  entirely. 

An  election  was  held  on  July  20  in  the  consolidated  district  and  a  tax  of 
30  cents  was  carried  for  this  consolidated  district  by  a  large  majority. 
However,  on  July  13,  previous  to  the  election  but  assuming  that  it  would  be 
properly  carried,  the  board  of  commissioners  levied  a  special  tax  of  30  cents 
on  the  $100.  You  inquire  whether  or  not  this  tax  so  levied  on  the  13tB  of 
July  is  a  legal  tax. 

We  deem  it  unnecessary  to  inquire  into  the  further  answer  to  this 
question  for  if  the  board  of  commissioners  reconvene,  they  may  clearly 
levy  the  tax  of  30  cents  in  the  consolidated  district  under  section  41  of  tlie 
Machinery  Act  of  1925.     This  would  avoid  all  question  of  illegality. 


OPINIONS  TO  THE  CORPORATION  COMMISSION 


Banks — Industrial  Powers 

January  23,   1925. 

You  ask  an  opinion  from  this  office  as  to  whether  or  not  an  industrial  bank 
organized  under  chapter  225  of  the  Public  Laws  of  1923  may  in  its  certificate 
of  incorporation  include  authority  to  do  an  insurance  agency  business,  a 
fidelity  bonding  business,  or  a  real  estate  business.  The  question  is  not  free 
from  doubt,  but  after  consideration  of  the  matter  we  are  quite  clearly  of  the 
opinion  that  this  cannot  be  done.  The  General  Assembly  evidently  intended  . 
to  confer  special  privileges  upon  these  industrial  banks  in  order  that  they 
might  successfully  do  the  business  for  which  they  organized,  that  is, 
lending  small  sums  of  money  to  individuals  to  be  repaid  in  weekly,  monthly 
or  periodical  installments.  They  are  required  to  organize  specifically  under 
the  Act  of  1923  with  the  powers  and  limitations  contained  in  that  act.  It 
is  true  that  the  certificate  of  incorporation  is  issued  by  the  Secretary  of 
State  under  the  general  corporation  laws  of  this  State,  but  when  the  statute 
itself  in  section  &  comes  to  deal  with  the  powers  of  these  industrial  banks, 
in  addition  to  those  specifically  set  out  in  section  6,  it  grants  them  the 
general  powers  conferred  upon  corporations  formed  under  the  chapter  on 
corporations.  The  use  of  the  term  "general"  in  that  connection  does  not, 
of  course,  include  a  specific  power  which  might  be  conferred  under  the  chap- 
ter on  corporations,  but  only  those  set  out  in  general  terms  in  section  1126 
of  Chapter  22  of  the  Consolidated  Statutes.  These  general  powers  so  set 
out  are,  of  course,  limited  by  the  specific  provisions  of  the  industrial  bank 
act. 

These  reasons  which  we  gave  to  you  several  weeks  ago  orally  are  now 
sent  to  you  as  a  formal  opinion  of  this  oflBlce,  in  accordance  with  your 
request.  . 


Banks — Real  Estate  Investment 

February  23,  1925. 

You  ask  the  opinion  of  this  office  as  to  whether  the  Corporation  Commission 
has  authority  under  section  30,  Chapter  4,  Public  Laws  1921,  to  suspend' 
the  limitation  of  investment  of  a  bank  in  the  stock  or  bonds  of  a  corpora- 
tion owning  the  land,  building  or  buildings  occupied  by  such  bank  as  its 
banking  home.  We  are  quite  clearly  of  the  opinion  that  the  Commission 
has  not  this  authority.  We  might  put  this  ruling  upon  the  wording  of  section 
30  without  further  discussion.  The  limit  of  the  loans  and  investments  which 
section  30  contemplates  the  Corporation  Commission  may  temporarily  sus- 
pend are  essentially  temporary  loans  and  investments.  The  authority  to 
suspend  these  limitations,  then,  is  to  meet  a  temporary  condition  arising 
from  the  necessities  of  the  particular  case.    An  investment,  however,  of  fifty 
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per  cent  of  the  bank's  capital  and  permanent  surplus  in  the  stock  or  bonds 
of  the  corporation  owning  the  building  in  which  it  is  located,  can  be  in  no 
sense  a  temporary  investment.  It  is  essentially  permanent  in  its  nature 
and  the  General  Assembly  in  such  investment  has  itself  fixed  a  limit  beyond 
which  the  bank  cannot  go.  It  is  apparent,  we  think,  that  the  wording  of 
section  26  lends  force  to  this  view.  The  statute  there  permits  the  invest- 
ment by  a  bank  of  fifty  per  cent  of  its  paid-in  capital  stock  and  permanent 
surplus  in  real  estate  such  as  shall  be  necessary  for  the  convenient  trans- 
action of  its  business  including  furniture  and  fixtures,  with  its  banking 
offices  and  other  departments  to  rent  as  a  source  of  income.  There  is  no 
permission  to  the  Corporation  Commission  either  in  section  30  or  any  other 
section  of  the  act  to  suspend  this  limitation.  The  reason,  of  course,  is  be- 
cause this  is  a  permanent  investment  and  not  a  temporary  investment.  It 
is  true  that  the  other  provision  fixing  a  limit  of  fifty  per  cent  on  invest- 
ments in  the  stock  or  bonds  of  the  corporation  owning  the  land  and  building 
occupied  by  the  bank  is  contained  in  section  27  and  that  section  is  included 
in  section  30  as  one  which  may  be  modified  by  the  Corporation  Commission. 
For  the  reasons  above  stated,  however,  we  interpret  that  as  an  exception 
to  the  general  provisions  of  section  27  and  those  general  provisions  are  suffi- 
cient in  themselves  to  justify  an  interpretation  which  permits  the  Corpora- 
tion commission  under  section  30  to  suspend  the  limit,  those  Investments 
being  in  themselves  such  as  no  fixed  rule  could  be  made  to  apply  to  them 
without  injustice  in  special  cases. 


Motor  Busses — Insurance  Policies 

April  8,  1925. 

I  have  your  letter  of  April  6th  with  respect  to  bond  or  insurance  policy 
required  of  automobile  carrier  operating  in  Virginia  and  North  Carolina. 
The  bus  regulation  act  requires  that  these  bonds  or  policies  should  be  filed 
with  your  Commission.  The  Commission  would  have  no  authority  to  release 
any  particular  person  from  the  obligation  to  do  this. 

It  occurs  to  me  that  you  might  handle  the  matter  by  having  duplicates 
of  the  policy  filed  with  each  State  covering  the  same  operation. 


Banks — Directors — Officers 

April  11,  1925. 

You  ask  a  ruling  of  this  office  as  to  whether  or  not  a  bank  director  is  an 
officer  within  the  meaning  of  the  recent  act  of  the  General  Assembly  regu- 
lating the  borrowing  of  money  by  officers  and  employees.  That  act  is  in  the 
form  of  a  substitute  section  62  to  section  2  of  the  banking  law  of  1921, 
Chapter  4,  Public  Laws  thereof.     The  act  is  as  follows: 

Sec.  62.  Officers  and  Employees  May  Borrow  When — No  offi- 
cer or  employee  of  a  bank,  or  a  firm  or  partnership  of  which 
such  officer  or  employee  is  a  member,  nor  a  corporation  in  which 
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such  officer  or  employee  owns  a  controlling  interest,  shall  borrow 
any  amount  whatever  from  the  bank  of  which  he  is  an  offi- 
cer or  employee,  except  upon  good  collateral  or  other  ample  se- 
curity or  endorsement;  and  no  such  loan  shall  be  made  until 
the  sum  has  been  approved  by  a  majority  of  the  board  of  direc- 
tors and  a  resolution  duly  entered  upon  the  minutes  of  the 
board  of  directors  and  signed  by  them,  showing  the  amount  of 
the  loan,  the  directors  approving  the  same  and  a  brief  descrip- 
tion of  the  security  upon  which  said  loan  is  made;  and  a 
certified  copy  of  such  resolution  shall  be  attached  to  the  instru- 
ment evidencing  the  indebtedness. 

It  is  true,  this  act  would  have  room  to  operate  without  including  direc- 
tors in  its  terms,  as  the  cashier,  teller,  president  and  vice  president  are 
certainly  officers  of  the  corporation.  We  have  never  heard  it  doubted  be- 
fore, however,  that  a  director  of  a  bank  is  an  officer  of  the  bank.  There  is 
not  a  single  textbook  which  we  have  examined  that  did  not  include  in  the 
officers  of  the  bank  its  directors.  Certainly,  these  directors  are  within 
the  evil  which  the  statute  was  intended  to  cure  and  there  is  no  reason  why 
their  right  to  borrow  from  the  bank  should  not  be  as  limited  asi  that  of  the 
other  officers  and  employees  of  that  bank. 

See  as  illustrating  the  last  clause  of  this  letter: 

Tate  V.  Bates,  118  N.  C,  287. 
Solomon  v.  Bates,  118  N.  C,  311. 
Caldwell  v.  Bates,  Id.,  323.  '■ 

Houston  V.  Thornton,  122  N.  C,  365.  . 

Besseliew  v.   Brown,  177  N.  C,   65.  ' 


Bank — Assessment — Stock 

May  22,   1925. 

The  stock  sold  by  the  Elon  Banking  and  Trust  Company  in  order  to  meet 
an  assessment  levied  'by  its  board  of  directors  upon  the  stockholders 
of  that  institution,  if  validly  sold,  was  manifestly  canceled  by  the  direct 
provision  of  the  act: 

A  sale  of  stock  as  provided  in  this  section  shall  effect  an  abso- 
lute cancellation  of  the  outstanding  certificate  or  certificates 
evidencing  the  stock  so  sold,  and  shall  make  the  certificate 
null  and  void,  and  a  new  certificate  shall  be  issued  by  the  bank 
to  the  purchaser  of  the   stock. 

In  order  to  carry  out  the  purpose  of  the  act,  it  seems  necessary  that  this 
new  certificate  should  be  issued  and  that  the  old  certificate  should  be  can- 
celed upon  the  stock  book  of  the  bank  at  the  same  time. 
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Bank — Industrial — Incorporation 

November  6,  1925. 

In  the  Matter  of  the  Certificate  of  Incorporation  of  the  Greensboro 
Finance   Corporation 

The  letter  of  Mr.  B.  B.  Vinson  to  you  which  accompanies  this  certificate 
has  been  held  up  for  several  days,  awaiting  the  return  of  the  Attorney 
General,  but  as  he  has  been  quite  unwell  and  is  still  sick,  and  will  not  be 
here  this  week,  I  am  undertaking  to  advise  you  upon  the  matters  involved. 

Mr.  Tinson  seems  to  think  that  this  is  a  proper  certificate  of  incorpora- 
tion for  an  industrial  bank.  I  think  that  he  is  mistaken  in  that  the  indus- 
trial bank  act  as  amended  at  the  recent  session  of  the  Legislature  makes 
an  industrial  bank  an  institution  of  its  own  kind.  It  is  to  be  incorporated 
under  the  industrial  bank  act.  Whether  or  not  it  is  necessary  to  use  the 
term  "industrial  bank"  in  the  charter  has  not  been  presented  for  determi- 
nation.    Section  3  of  the  Act  of  1923,  however,  declares: 

Every  corporation  incorporated  or  reorganized  in  pursuance 
to  the  provisions  of  this  act  shall  be  known  as  an  industrial 
bank. 

and  may  use  the  word  "bank"  as  part  of  its  corporate  title.  This  does  not 
seem  to  exclude  the  use  of  a  name  which  does  not  include  specifically  "indus- 
trial bank"  in  it.  An  industrial  bank  as  now  organized,  however,  can  ex- 
ercise only  the  powers  specifically  conferred  upon  it  in  section  6  of  the  act, 
and  is  subject  to  the  restrictions  and  limitations  contained  in  section  7.  No 
additional  powers  are  conferred  upon  it  except  the  general  powers  set  out 
in  C.  S.  1126.  These  banks  have  also  to  be  applied  to  them  the  double 
liabilitj^  of  their  stockholders. 

The  name  and  character  of  them  having  thus  been  modified  by  recent  legis- 
lation, it  is  entirely  clear,  we  think,  that  they  are  banks  when  properly  or- 
ganized within  the  meaning  of  the  first  clause  of  section  28  of  the  bank- 
ing law: 

No  bank  shall  make  any  investment  in  the  capital  stock  of 
any   other   state   or   national    bank. 

The  reason  for  this  prohibition  in  section  28  is  largely  to  be  found  in  the 
double  liability  of  stockholders  in  banking  institutions.  If  Mr.  Vinson  dTe- 
sires  to  incorporate  the  Greensboro  Finance  Corporation,  he  can  do  so  under 
the  general  corporation  law,  not,  however,  as  an  industrial  bank  but  as  a 
commercial  corporation.  When  that  is  done  under  section  28  of  the  banking 
law,  the  Greensboro  Bank  and  Trust  Company  may  invest  fifty  per  cent  of 
its  permanent  surplus  in  its  stock. 


Interstate  Commerce — Pullman  Surcharge 

November  24,  1925. 

I  am  in  receipt  of  your  recent  letter  sending  report  and  order  of  Interstate 
Commerce  Commission  of  October  6,  1925,  "In  re  Surcharge  for  transporta- 
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tion  of  passengers  in  sleeping  or  parlor  cars  between  points  in  the  State  of 
North  Carolina."  You  ask  my  opinion  as  to  whether  any  further  action 
should  be  taken  by  the  Corporation  Commission  in  this  matter. 

It  appears  that  this  surcharge  became  effective  on  interstate  travel  on  Au- 
gust 26,  1920,  and  by  permission  of  the  Corporation  Commission  on  intra- 
state travel  in  North  Carolina  on  September  15,  1920.  It  was  abolished  on 
intrastate  travel  by  Chapter  147,  Public  Laws  of  1923. 

On  March  20,  1923,  the  carriers  operating  in  North  Carolina  filed  a  peti- 
tion with  the  Interstate  Commerce  Commission  asking  for  an  investigation 
of  the  situation  under  section  13  of  the  Interstate  Commerce  Act.  That 
section  of  the  act  as  amended  by  the  Transportation  Act  of  1920  authorizes 
the  Interstate  Commerce  Commission,  after  a  prescribed  investigation,  to 
remove 

Any  undue  or  unreasonable  advantage,  preference,  or  preju- 
dice as  between  persons  or  localities  in  intrastate  commerce 
on  the  one  hand  and  interstate  or  foreign  commerce  on  the 
other  hand,  or  any  undue,  unreasonable,  or  unjust  discrimina- 
tion against  interstate  or  foreign  commerce. 

The  Commission  conducted  the  investigation,  the  North  Carolina  Corpo- 
ration Commission  being  represented.  In  its  decision  of  October  6,  1925, 
the  Commission  reports  that  the  non-application  of  the  surcharge  on  intra- 
state travel  reduces  the  revenues  of  railroads  operating  in  the  State  of 
North  Carolina  by  approximately  $75,000  per  annum;  that  the  rates  in  intra- 
state transportation  are  lower  than  the  corresponding  interstate  rates  for 
similar  service  under  similar  conditions  as  are  authorized  by  the  Com- 
mission; and  that  such  intrastate  rates  are  unduly  preferential  of  intra- 
state passengers,  unduly  prejudicial  of  interstate  passengers  and  unjustly 
discriminatory  against  interstate  commerce.  It,  therefore,  ordered  the  re- 
imposition  of  surcharges  on  intrastate  travel. 

Other  states  have  had  an  experience  on  this  subject  practically  similar 
to  that  of  ours.  In  every  instance  where  the  matter  has  been  taken  before 
the  Interstate  Commerce  Commission,  the  order  of  that  body  has  been  ad- 
verse to  the  contention  of  the  state  and  it  has  uniformly  directed  the  im- 
position of  the  surcharge  on  intrastate  travel.  My  information  is  that  fol- 
lowing these  decisions  of  the  commission  the  surcharge  is  now  in  force  in 
practically  every  state. 

In  the  Minnesota  rate  cases,  230  U.  S.,  351,  and  the  Shreveport  case,  231 
U.  S.,  342,  the  Supreme  Court  of  the  United  States  held  that  Congress  through 
the  Interstate  Commerce  Commission  might  control  intrastate  rates  to  the 
extent  necessary  to  remove  any  unjust  discrimination  against  interstate 
commerce  arising  out  of  the  relation  between  such  intrastate  rates  and 
interstate  rates  which  are  reasonable  in  themselves.  The  power  to  erercise 
this  control  was  conferred  upon  the  Interstate  Commerce  Commission  by  the 
Transportation  Act  of  1920  by  more  direct  and  specific  language  than  that 
contained  in  the  original  Interstate  Commerce  Act  considered  in  the  Shreve- 
port and  Minnesota  cases. 

The  amendments  of  1920  were  considered  by  the  Supreme  Court  In  the 
Wisconsin  rate  case,  257  U.  S.,  563,  decided  February  27,  1922.  The  Inter- 
state   Commerce    Commission   had    ordered   an   increase    in    interstate   rates 
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for  the  carriers  in  the  group  of  which  the  Wisconsin  carriers  were  a  part 
of  35  per  cent  in  interstate  freight  rates,  20  per  cent  in  interstate  baggage 
fares  and  a  surcharge  of  50  per  cent  on  Pullman  fares.  The  carriers  applied' 
to  the  Wisconsin  Railroad  Commission  for  corresponding  increases  in  intra- 
state rates.  That  commission  granted  the  increase  as  to  freight  rates,  but 
denied  it  as  to  passenger  fares  and  Pullman  surcharges. 

The  carriers  then  appealed  to  the  Interstate  Commerce  Commission  and 
that  Commission  found  that  the  lower  rates  on  intrastate  travel  would  re- 
sult in  undue,  unreasonable  and  unjust  discrimination  against  persons  trav- 
eling in  interstate  commerce,  and  against  interstate  commerce  as  a  whole, 
and  ordered  that  this  undue  discrimination  should  be  removed  by  increases 
in  all  intrastate  passenger  fares  and  by  surcharges  on  Pullman  fares  cor- 
responding with  the  increases  and  surcharges  in  interstate  business. 

On  appeal  to  the  Supreme  Court  of  the  United  States  that  court 
sustained  the  Interstate  Commerce  Commission  in  its  finding  that  th^  intra- 
state rates  prescribed  by  the  Wisconsin  Commission  were  an  undue  dis- 
crimination against  interstate  commerce  as  a  whole,  and  held  that  the 
Commission  was  authorized  to  remove  the  discrimination  by  making  fhe 
order  increasing  intrastate  passenger  fares  and  imposing  a  surcharge  on 
Pullman  fares  so  as  to  bring  such  intrastate  rates  and  surcharges  to  the 
level  of  those  fixed  for  interstate  travel. 

At  the  same  term  the  Supreme  Court  decided  the  New  York  rate  case, 
257  U.  S.,  591.  The  facts  in  that  case  were  almost  exactly  similar  to  those 
in  the  Wisconsin  case.  Again  the  Supreme  Court  sustained  the  Commission 
in  its  order  requiring  an  increase  in  passenger  fares  and  the  imposition  of 
the  surcharges  on  Pullman  fares  so  as  to  bring  such  fares  and  surcharges 
to  the  level  of  the  interstate  rates.  In  both  of  these  cases  intrastate  pas- 
senger fares  had  been  fixed  by  a  statute,  as  is  the  case  with  respect  to  pas- 
senger fares  and  surcharges  on  Pullman  fares  in  this  State. 

There  are  other  cases  in  which  the  Supreme  Court  has  sustained  the 
actions  of  the  Interstate  Commerce  Commission  under  the  Interstate  Com- 
merce Act  as  amended  by  the  Transportation  Act  of  1920.  In  all  of  them 
the  Court  has  rendered  decisions  in  harmony  with  those  herein  considered. 

The  Corporation  Commission  could  pursue  the  matter  further  by  bring- 
ing an  action  in  the  United  States  District  Court  against  the  United  States 
and  the  Interstate  Commerce  Commission,  asking  that  the  order  imposing 
the  surcharge  be  annulled  and  for  an  injunction  to  prevent  its  enforce- 
ment. From  my  examination  of  the  subject,  I  reach  the  conclusion  thaf  it 
will  be  useless  to  do  so  and  that  the  Supreme  Court  would  sustain  the  action 
of  the  Commission  in  making  the  order  sub-mitted  for  my  consideration. 


Capital  Issues  Act — Bond  of  Seller 

April  1,  1926. 

In  reply  to  yours  of  March  30th.  Section  11  of  the  Capital  Issues  Act, 
Chapter  190,  Public  Laws  of  1925,  provides  for  the  registration  of  qualified 
securities  in  the  office  of  the  Commissioner.  Among  other  provisions  con- 
tained in  section  11  is  that  in  subsection  3,  which  requires  the  applicant 
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for  the  registration  of  securities  to  execute  a  bond  of  not  less  than  $1,000 
nor  more  than  $100,000  in  the  discretion  of  the  Commissioner,  said  bond 
being  payable  to  the  State  of  North  Carolina  and  being  conditioned  upon 
the  truth  of  the  statements  set  forth  in  the  application  and  also  the  truth 
of  the  statements  set  forth  in  all  literature  or  advertising  matter  used  in  con- 
nection with  the  sale  of  such  securities,  etc.     Subsection  3  proceeds: 

Said  bonds  shall  be  made  with  a  surety  company  authorized  to 
do  business  in  the  State  of  North  Carolina  and  shall  be  filed 
with  and  approved  by  the  Commissioner. 

/ 

Upon  this  you  inquire  whether  or  not  in  the  opinion  of  this  office  this 
provision  in  regard  to  the  bond  would  be  complied  with  if  the  applicant 
after  executing  the  bond  should  deposit  with  your  office  bonds  of  the  United 
States  or  the  State  of  North  Carolina  in  lieu  of  the  surety  bond  of  the 
statute. 

The  object  of  giving  the  bond  is  to  supply  those  who  are  injured  by  the 
falseness  of  any  of  the  statements  of  the  applicant  with  adequate  security 
for  the  damages  which  they  may  incur  by  reason  of  such  falseness.  It  is 
manifest,  speaking  generally,  that  a  deposit  of  money  in  lieu  of  the  security 
required  would  be  security  of  as  high  a  nature  or  even  higher  than  the 
surety  bond  itself.  The  same  rule  would  apply  to  stable  securities  as 
bonds  of  the  State  of  North  Carolina  or  bonds  of  the  United  States.  Indeed, 
such  security  would  be  more  effective  than  the  surety  bond  if  the  deposit 
was  accompanied  by  a  power  of  attorney  to  your  office  to  deal  with  these 
securities  in  Case  there  would  be  a  breach  of  the  bond  in  such  way  as  to 
indemnify  the  person  injured  by  such  breach. 

There  are  practical  difficulties,  however,  in  adopting  this  course  which 
might  render  it  inadvisable  to  permit  such  deposit.  The  statute  so  far  as 
we  have  been  able  to  ascertain  makes  no  provision  for  the  safe  keeping 
of  money  or  stable  bonds  deposited  with  you.  A  registered  United  States 
or  State  bond,  of  course,  does  not  require  such  active  vigilance  in  their 
safe  keeping  as  would  an  unregistered  or  coupon  bond  of  the  same  class, 
or  money  deposited  with  you.  For  this  reason  it  seems  that  the  Legislature 
meant  what  it  said  in  requiring  the  bond  to  be  made  with  a  surety  company 
authorized  to  do  business  in  the  State  of  North  Carolina. 


OPINIONS  TO  THE  COMMISSIONER  OF  AGRICULTURE 


Cotton   Warehouse   Act — Maintenance   Fund 

January  29,  1925. 

You  state  under  date  of  January  28th  that  you  saved  from  the  operating 
account  under  the  State  Warehouse  System,  Chapter  138,  Public  Laws  of 
1921,  surplus  funds  which  you  desire  to  carry  to  the  principal  fund  in  order 
to  complete  some  loans  heretofore  approved,  and  ask  if  you  may  do  this. 

The  purpose  of  this  act  is  to  provide  improved  marketing  facilities  by  the 
establishment  of  warehouses  for  the  storage  of  this  product.  The  act  pro- 
vided for  the  collection  of  25  cents  on  each  bale  of  cotton  ginned  in  the 
State  during  a  specific  period,  and  directed  that  not  less  than  10  per  cent 
of  the  amount  so  collected  should  be  invested  in  bonds  of  the  United  States, 
bonds  of  the  State  of  North  Carolina,  or  farm  loan  bonds,  and  that  the  re- 
mainder might  be  invested  in  amply  secured  first  mortgages  on  cotton  ware- 
houses, such  loans  to  be  for  not  more  than  one-half  the  actual  value  of  the 
warehouse  property  covered  by  such  mortgages.  The  act  further  provides 
that  the  interest  received  from  these  investments  shall  be  available  for  the 
administrative  expense  in  carrying  out  the  provisions  of  this  act.  I  assume 
that  the  interest  so  collected  is  being  carried  by  you  in  what  you  refer  to  as 
the  operating  account  and  that  you  wish  to  know  if  any  part  of  this  operating 
account  may  be  carried  to  the  principal  fund  and  used  in  making  the  loans 
contemplated. 

I  advise  that  this  may  be  done.  The  main  purpose  of  the  act  is  to  make 
these  loans  for  warehouse  purposes.  While  the  interest  received  may  be 
used  for  the  administrative  expense,  any  saving  effected  properly  belongs  to 
the  principal  fund  and  should  be  used  for  the  main  purpose  as  set  out  in  the 
act. 


Cotton  Warehouse  System — Employees'  Bonds 

March  13,  1925. 

We  have  carefully  considered  your  letter  of  March  10th,  with  enclosures', 
and  see  no  sufficient  reason  why  the  approval  of  the  former  Attorney  General 
of  that  bond  should  not  be  continued.  You  state  that  at  the  beginning  of 
this  season  you  put  into  effect  a  schedule  form  of  bond,  that  is,  a  single  bond 
to  cover  the  activities  of  all  local  managers  of  warehouses  operating  under 
the  provisions  of  the  State  Warehouse  Act.  Your  authority  to  do  so  is  con- 
tained in  the  latter  clause  of  Third  Consolidated  Statutes,  Section  4925(d). 
That  clause  is  as  follows: 

The  superintendent  shall,  to  safe-guard  the  interest  of  the 
State,  require  bonds  from  other  employees  authorized  in  section 
4925(c)  in  amounts  as  large  at  least  as  he  may  find  ordinary 
business  experience  in  such  matters  would  suggest  as  ample. 
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The  object,  of  course,  of  this  bond  is  to  secure  the  fidelity  of  such  em- 
ployees. The  method  which  you  have  adopted  may  be  stated  thus  shortly: 
The  bonding  company  executes  a  fidelity  bond  in  the  penal  sum  fixed  by  you 
to  secure  the  fidelity  of  each  local  warehouse  manager  in  the  schedule  at- 
tached to  the  bond  in  the  amounts  for  each  set  opposite  the  name  of  each 
local  manager  in  said  attached  schedule.  These  local  managers  did  not  sign 
directly  and  specifically  the  surety  bond  executed  by  the  United  States 
Fidelity  and  Guaranty  Company.  On  its  face,  then,  without  anything  further, 
this  is  a  bond  executed  by  the  surety  without  the  principal  signing  the  bond. 
Technically,  this  prevents  it  from  being  strictly  a  bond.  It  is,  however,  tech- 
nically and  otherwise,  a  valid  and  enforceable  undertaking  against  the  surety 
company.  It  is  clear  law  that  a  bond,  as  well  as  any  other  contraict  between 
two  parties,  may  incorporate  in  it  provisions  contained  in  another  paper  by 
reference  thereto.  In  the  particular  case  the  schedule  attached  to  this  bond  is 
as  much  a  part  of  the  bond  as  what  is  written  upon  its  face,  for  it  is  made 
a  part  by  a  particular  reference.  Whether  or  not,  then,  under  the  circum- 
stances this  is  technically  a  bond,  is  not  specially  material,  because  its 
object  is  to  secure  the  fidelity  of  these  various  local  managers  and  the  surety 
company  is  as  much  bound  by  this  undertaking  so  written  as  it  would  be 
had  the  principal  or  principals  signed  the  particular  paper  involved.  You 
have,  then,  all  the  security  which  the  statute  requires  and  to  which  you  are 
entitled.  If  the  surety  company  (in  this  instance  the  United  States  Fidelity 
&  Guaranty  Company)  adopts  this  form  and  safeguards  it  as  it  does  in  the 
printed  form  of  application  which  you  include  with  the  papers,  it  cannot  be 
heard  to  say  that  it  is  not  bound  by  this  undertaking  to  the  full  extent  of 
what  is  set  out  in  it  and  the  attached  paper.  Thus  you  secure  as  much 
protection  for  the  System  as  you  would  had  this  been  a  formal  and  technical 
bond. 


Tick  Eradication — Sekvice  of  Notice 

April  25,  1925. 

Section  7  of  Chapter  146,  Public  Laws,  1923 — ^the  tick  eradication  act — re- 
quires notification  by  some  quarantine  inspector  of  the  owner  of  cattle  to 
have  such  cattle,  etc.,  dipped  regularly  every  fourteen  days.  The  statute 
does  not  prescribe  that  the  notice  shall  be  written,  though  your  Department 
very  properly  has  always  given  written  notice.  You  inquire  whether  or  not, 
in  the  opinion  of  this  office,  such  written  notice  left  at  the  home  of  the 
owner  of  cattle  during  his  absence  with  some  person  of  suitable  age  and 
discretion,  such  as  his  wife,  is  sufficient  notice.  We  think  that  it  is.  C.  S. 
Section  916  declares  that  a  notice  upon  a  party  may  be  served  by  leaving  a 
copy  of  the  paper  at  his  residence  between  the  hours  of  6  a.  m.  and  9  p.  m. 
with  some  person  of  suitable  age  and  discretion.  Leaving  notice  with  his 
wife  is  sufficient.  Turner  v.  Holding.  109  N.  C,  182.  Service  of  case  on 
appeal  in  a  criminal  case  in  this  way  was  approved  in  State  v.  Price,  110 
N.  C,  599. 


220  biennial  report  of  the  attorney  general 

Inspection  of  Farm  Products 

May  14,  1925. 

In  the  shipment  of  lettuce  and  other  truck  from  Wilming-ton,  there  has 
been  some  difficulty  experienced  by  your  inspectors  in  attempting  to  obey 
the  act  of  1919,  now  incorporated  in  C.  S.  as  sections  4781  to  4793,  inclusive. 
The  particular  point  at  which  objection  has  been  made  to  the  authority  of 
these  inspectors  is  their  right  to  inspect  these  farm  products  which  are 
packed  for  sale  in  other  states.  The  right  of  inspection  by  the  State  was 
expressly  reserved  to  the  State  in  the  United  States  Constitution,  article  1, 
section  10,  clause  2,  which  is  as  follows: 

No  state  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws. 

As  early  as  1824  the  United  States  Supreme  Court  recognized  this  reserva- 
tion of  right  in  the  states  in  Gibbons  v.  Ogden  and  Brown  v.  Maryland,  the 
opinion  in  both  cases  having  been  delivered  by  Chief  Justice  Marshall.  The 
following  are  a  few  of  the  cases  in  that  tribunal  which  have  reaffirmed 
this  salutary  doctrine: 

Turner  v.  Maryland,  107  U.  S.,  38. 

Coal  Co.  V.  Louisiana,  156  U.  S.,  590. 

Potapsco  Guano  Co.  v.  Board  of  Agriculture,  171  U.  S.,  345. 

N.  Mex.  V.  Denver,  etc.    R.  R.  Co.,  203  U.  S.,  38. 

Aspell  V.  Kans.,  209  U.  S.,  251. 

Rec.  "C"  Oil  Co.  v.  N.  C,  222  U.  S.,  380. 

Foote  V.  Maryland,  232  U.  S.,  494. 

Pure  Oil  Co.  v.  Minn.,  248  U.  S.,  158. 

Texas  Co.  v.  Brown,  258  U.  S.,  466. 

The  general  rule  is  stated  thus  in  the  Pure  Oil  Company  case: 

In  the  exercise  of  its  police  power,  a  state  may  enact  inspection 
laws  which  are  valid  if  they  tend  in  a  direct  and  substantial 
manner  to  promote  the  public  safety  and  welfare,  or  to  protect 
the  public  from  frauds  and  imposition  when  dealing  in  articles  of 
general  use  as  to  ichich  Congress  has  not  made  any  conflictinci 
regulation,  and  a  fee  reasonably  sufficient  to  pay  the  cost  of  such 
inspection  may  constitutionally  be  charged,  even  though  the  prop- 
erty may  be  moving  in  interstate  commerce  when  inspected. 

The  particular  inspection  provided  in  the  sections  of  the  Consolidated 
Statutes  above  referred  to  is  intended  to  secure  uniformity  of  classification, 
uniformity  of  quality,  and  also  the  prevention  of  fraud  in  the  sale  of  these 
articles.  Section  4785  contains  the  prohibition  upon  those  packing  for  sale, 
offering  to  sell,  or  selling  within  this  State  any  such  farm  product  to  which 
such  standard  is  applicable  unless  it  conforms  to  the  standard.  Then  there 
is  a  proviso  that  permits  this  if  it  is  especially  described  as  "not  graded" 
or  plainly  marked  "not  graded."  The  concluding  clause  of  section  4784  de- 
clares that  all  rules  established  by  the  State  for  the  standardization  of  farm 
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products  or  the  marking  of  receptacles  for  these  farm  products  must  conform 
to  those  established  under  authority  of  the  Congress  of  the  United  States. 

Section  4789  prohibits  inspectors  from  classifying  or  certifying  to  the 
grade  of  any  farm  product  which  is  unwholesome  or  unfit  for  food  of  man 
or  other  animal.  The  first  attack  made  upon  the  authority  of  your  inspectors 
was  that  the  State  act  by  its  own  terms  as  used  in  section  4785  does  not 
apply  to  farm  products  prepared  or  packed  to  be  shipped  in  interstate  com- 
merce. The  prohibition,  however,  is  against  packing  for  sale,  against  offering 
to  sell,  or  against  selling  within  this  State.  These  are  all  in  the  alternative. 
So,  in  the  opinion  of.  this  office  the  inspector  is  given  authority  under  the 
State  act  to  deal  with  and  standardize  farm  products  being  packed  or  al- 
ready packed  for  shipment  in  interstate  commerce,  such  inspector  having 
conformed  to  the  standards  and  marks  established  by  authority  of  Congress 
of  the  United  States. 

By  the  act  of  May  11,  1922,  Chapter  185,  42  Stat.,  532,  section  828(a)  of 
the  Compiled  Statutes,  1923,  Congress  provided  for  the  investigation  and 
certification  of  the  quality  and  condition  of  fruits,  vegetables,  poultry,  butter, 
hay  and  other  perishable  farm  products  when  offered  for  interstate  shipment. 
The  Secretary  of  Agriculture  is  authorized  to  appoint  these  inspectors  and  to 
provide  for  proper  certificates  from  them.  As  a  matter  of  practice,  each  in- 
spector appointed  by  the  State  Deartment  of  Agriculture  acts  also  under  an 
inspector's  license  issued  by  the  United  States  Department  of  Agriculture. 
In  making  these  inspections,  then,  the  inspectors  of  your  Department  are 
also  inspectors  for  the  Federal  Department  of  Agriculture.  The  authority  of 
each  one  of  them  is,  therefore,  plenary  to  inspect  and  standardize  farm 
products  as  well  for  extrastate  markets  as  for  intra-state  markets. 

The  General  Assembly  at  its  session  in  1921,  section  4781,  3d  C.  S.,  added 
animal  products  also  to  farm  and  horticultural  crops  as  contained  in  the 
original  section  4781.  Keeping  in  mind,  then,  the  principle  that  State  inspec- 
tion laws  dealing  with  the  same  subject  are  subordinate  to  those  of  the  Fed- 
eral Government,  it  seems  that  there  ought  not  to  be  any  practical  or  legal 
difl[iculty  in  carrying  into  effect  the  purpose  of  the  act  as  stated  in  section 
4781. 


Pure  Food  Act — Lemon  Extract 

May  26,  1925. 

In  reply  to  yours  of  May  22d.     We   think  that   the   first   clause   in   your 
rules,  which  is  as  follows: 

The  label  must  be  as  far  as  possible  attached  to  each  package  and 
contain  in  addition  to  other  information  the  name  of  the  ma- 
terial, the  name  and  address  of  the  manufacturer,  importer  or 
jobber 

is  to  be  construed  as  applicable  to  the  unbroken  packages  in  which  the  article 
is  sold,  whether  by  retail  or  wholesale.     The  object,  of  course,  is  to  give  the 
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immediate  purchaser  the  information  required.  Taking  lemon  extract  as  an 
instance:  the  package  in  which  it  is  sold  to  the  consumer  must  have  on  it  this 
label. 


Agricultural  Building — Debt — Fund  fob  Payment 

June  3,  1925. 

This  office  some  time  in  1924  advised  the  State  Council,  upon  facts  sub- 
mitted to  it  by  Dr.  Brimley  similar  to  those  contained  in  his  letter  to  you 
of  May  28th,  to  borrow  the  $15,090  in  question  now.  The  method  adopted 
by  the  State  Council  under  difficult  circumstances  such  as  presented  with 
reference  to  this  particular  loan,  is  to  pass  a  resolution  authorizing  the  De- 
partment needing  the  money  (in  this  instance  the  Department  of  Agriculture) 
to  borrow  the  money  and  in  the  same  resolution  the  State  Treasurer  is  re- 
quested to  negotiate  the  loan  for  that  particular  Department.  We  are  in- 
formed that  this  was  the  procedure  adopted  by  the  Council  of  State  in  1924. 
There  is  not,  and  has  not  been,  any  pretence  that  borrowing  money  under 
these  conditions  and  under  this  machinery  is  legal  in  the  sense  that  it  is 
authorized  by  an  existing  statute.  It  has  been  the  custom,  however,  for  a 
number  of  years  for  this  to  be  done  in  an  emergency. 

This  particular  $15,090  was  not  provided  for  by  the  General  Assembly  of 
1925  in  the  appropriation  bill  specifically,  although  a  request  was  made  of  the 
appropriation  committee  to  take  care  of  this  amount.  After  a  critical  exami- 
nation of  the  act  to  permit  the  Governor  and  Council  of  State  to  authorize 
the  State  Treasurer  to  borrow  money  in  an  emergency,  we  find  that  an  out- 
standing indebtedness  of  the  character  of  this  is  not  provided  for  therein. 
That  act  was  intended  to  meet  conditions  where  the  General  Assembly  through 
inadvertence  has  failed  to  provide  support  for  a  particular  department  or 
institution  in  the  general  approriation  bill.  The  debt  here  was  incurred  in 
altering  the  plans  for  the  erection  of  the  Agricultural  Building  and  this  alter- 
ation was  made  by  the  State  Board  of  Public  Buildings  and  Grounds  under 
the  advice  of  competent  architects.  Consequently,  we  must,  in  order  to  de- 
termine what  shall  be  done  with  this  indebtedness,  resort  to  the  general 
fund  note  act  of  1925.  The  object  of  that  act  was  to  fund  all  outstanding 
indebtedness  of  both  institutions  and  the  general  fund  so  that  the  new  fiscal 
year  beginning  July  1,  1925,  will  find  the  State  with  all  of  its  indebtedness 
of  every  kind  and  description  provided  for,  so  that  it  can  start  the  new 
fiscal  year  with  a  clean  sheet,  the  object,  of  course,  being  to  make  expendi- 
tures fit  the  income  of  the  Sta,te.  We  think,  then,  that  this  $15,090  stated 
roundly,  is  to  be  provided  for  under  this  act.  If  it  is  not  so  provided  for, 
it  would  remain  an  indebtedness  of  the  State  outstanding,  uncared  for, 
with  that  indebtedness  at  the  same  time  bearing  a  rate  of  interest  greater 
than  the  bonds  which  are  to  be  sold  under  the  general  fund  note  act. 
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Cotton  Warehouse  System — Superintendent 

June  3,  1925. 

Your  letter  of  May  14th  to  the  Attorney  General  was  by  him  turned  over 
to  me  for  reply.  If  you  will  refer  to  a  letter  written  by  this  office  to  Hon. 
Wm.  A.  Graham,  Commissioner  of  Agriculture,  of  date  July  17,  1924,  you 
will  find  that  the  questions  propounded  in  your  letter  have  been  largely  an- 
swered. Section  2  of  the  act,  now  Section  4925(b),  3d  C.  S.,  places  the 
general  authority  In  the  management  of  the  Cotton  Warehouse  System  in 
the  Board  of  Agriculture.  It  authorizes  this  board  to  make  and  enforce  such 
rules  and  regulations  as  may  be  necessary  to  make  effective  the  purposes  and 
provisions  of  this  act.  Section  4925  (e)  requires  the  indemnity  fund  to  be 
invested  in  amply  secured  first  mortgages  by  the  Board  of  Agriculture  with 
the  approval  of  the  Governor  and  the  Attorney  General.  No  where  in  that 
section  was  this  duty  imposed  specifically  upon  the  State  Warehouse  Superin- 
tendent and  no  where  in  the  act  is  the  duty  to  collect  the  interest  on  this 
mortgage  indetedness  and  the  principal  when  it  becomes  due  imposed  upon 
the  State  Warehouse  Superintendent  in  specific  terms.  In  consequence  of 
this,  we  held  in  the  letter  of  July  17,  1924,  that  the  State  Board  of  Agri- 
culture might  impose  the  duty  of  looking  after  these  collections  upon  the 
Chief  of  the  Division  of  Markets,  Mr.  Ross,  by  rule  and  regulation  made  to 
that  effect.  Wherever  this  is  done  by  the  Board  of  Agriculture  it  would  re- 
lieve you  of  any  liability  as  to  the  collection  of  sums  so  loaned,  principal 
and  interest.  You  are  still,  however,  the  chief  executive  officer  of  the  System 
under  the  act  and  rules  and  regulations  of  the  Board  of  Agriculture.  The 
rule  adopted  by  the  Board  of  Agriculture  only  exonerates  you  from  the 
necessity  of  looking  after  the  collection  of  loans  when  they  become  due. 
The  bumper  between  you,  the  public,  and  the  State  under  such  circum- 
stances is  the  Board  of  Agriculture. 

This  is  our  interpretation  of  the  act  as  written. 


Fertilizer — Guaranteed  Ingredients  ■ 

July  2,  1925. 

I  have  examined  the  letter  of  Mr.  W.  G.  Clark  to  you  dated  June  29th, 
and  the  accompanying  papers,  which  show  that  two  particular  samples  of 
fertilizer  were  short  in  necessary  and  guaranteed  ingredients,  the  one  3.01 
per  cent  and  the  other  4.45  per  cent.  It  seems  that  Mr.  Clark  called  the 
attention  of  the  manufacturers  of  these  fertilizers  to  this  condition  and  re- 
quested them  to  send  check  for  80  cents  per  ton,  a  difference  in  the  relative 
value  as  shown  by  the  analysis  of  your  Department.  The  fertilizer  manufac- 
turers refused  to  do  this  on  the  ground  that  they  had  a  leeway  of  5  per  cent 
b)efore  they  would  be  liable. 

This  is  a  misapprehension  on  their  part  of  the  law  involved.  These  manu- 
facturers are  penalized  under  the  statute  if  the  deficiency  is  5  per  cent  or 
more,  but  that  is  by  way  of  punishment  to  them  and  not  to  compensate  the 
purchasers  of  guanos  from  them.     The  printing  on  the  back  of  the  bag  of 
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the  contents  and  chemical  value  of  the  fertilizer  is  in  itself  a  guarantee  that 
the  fertilizer  in  the  bag  comes  up  to  these  specifications.  Any  breach  of 
this  guarantee,  therefore,  subjects  the  manufacturer  to  a  suit  for  damages 
on  the  part  of  the  purchaser  or  consumer.  This  is  entirely  independent  of 
the  penalty  which  your  Department  may  impose  upon  the  manufacturer  un- 
der conditions  which  give  rise  to  that  penalty.  See  letter  to  your  pred- 
ecessor, page  133,  Biennial  Report  of  this  office,  1921-22. 

The  Supreme  Court  of  North  Carolina  in  Toinlinson  v.  Morgan,  166  N.  C, 
557,  has  adopted  the  view  set  out  in  this  letter  in  regard  to  the  liability 
of  the  manufacturer  to  the  purchaser  or  consumer  of  fertilizer  deficient  in 
proper  chemical  food. 


Agricultural  Department — Salary  and  Wage   Commission 

July  2,  1925. 

Replying  to  your  recent  request,  I  have  to  say  that  it  is  my  opinion  that 
your  Department  comes  within  the  purview  of  the  act  creating  a  salary  and 
wage  commission.  It,  therefore,  follows  that  this  act  supersedes  the  acts 
placing  power  in  the  hands  of  any  other  agency  to  fix  salaries  for  the  subor- 
dinates in  your  Department,  and  that  such  salaries  are  subject  to  the  action 
of  the  salary  and  wage  commission  as  set  out  in   the   act   creating  it. 


Tick  Eradication — Rltles  and  Regutlations 

July  3,  1925. 

Section  12  of  the  tick  eradication  act,  Chapter  145,  Public  Laws  of  1923, 
reads  as  follows: 

The  Commissioner  of  Agriculture,  by  and  with  the  consent 
of  the  State  Board  of  Agriculture,  shall  have  full  power  to  pro- 
mulgate and  enforce  such  rules  and  regulations  that  may  here- 
after be  necessary  to  complete  tick  eradication  in  North  Carolina. 

Section  13,  among  other  things,  makes  the  violation  of  any  rule  or  regula- 
tion so  established  a  misdemeanor.  In  pursuance  of  this  statute  the  Board  of 
Agriculture  under  authority  contained  in  Section  12,  enacted  Rule  9,  which 
is  as  follows: 

The  State  Veterinarian,  his  assistants,  or  any  duly  authorized 
quarantine  inspector  acting  under  the  authority  of  the  Commis- 
sioner of  Agriculture  shall  have  the  right  to  enter  or  go  into 
any  barn,  stable,  pasture,  railroad  yard,  pen,  car,  boat  or  other 
premises  where  domestic  or  other  animals  may  be  located,  kept, 
or  confined  for  the  purpose  of  examining  same,  or  otherwise  dis- 
charging his  duties  as  set  forth  in  the  Regulations  of  the  Board 
of  Agriculture  or  as  directed  by  the  Commissioner  of  Agriculture. 
No  person,  or  persons,  shall  in  any  way  interfere  with,  or  ob- 
struct him  in  the  discharge  of  said  duties. 
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You  inquire  upon  this  whether  or  not  the  Board  of  Agriculture  had  au- 
thority under  Section  12  above  referred  to,  to  adopt  Rule  9  as  set  out  herein. 
It  is  very  clear,  we  think,  that  this  Board  did  have  this  authority.  State 
V.  Hodges,  180  N.  C,  751.  Section  5  of  the  tick  eradication  act  of  1923  de- 
clares: 

The  State  Veterinarian  shall  appoint  the  necessary  number  of 
local  State  inspectors  to  assist  in  systematic  tick  eradication, 
who  shall  be  commissioned  by  the  Commissioner  of  Agriculture 
as  quarantine  inspectors. 

Now,  the  very  term  "inspector"  carries  with  it  the  signification  of  a  close 
or  careful  scrutiny.  If  the  inspectors  so  appointed  by  the  State  Veterinarian 
can  be  stopped  by  every  landowner  at  the  borders  of  his  land,  it  would  be 
impossible  for  him  to  perform  the  functions  imposed  upon  him  by  the 
statute  in  the  eradication  of  ticks.  The  term  "inspection"  is  derived  from  the 
Latin  "insincere,"  which  means  "to  look  into."  So,  though  the  statute  Itself 
does  not  in  express  terms  permit  the  entry  of  these  inspectors  upon  the 
premises  of  those  alleged  to  have  cattle  infected  by  the  tick,  yet,  when  the 
statute  is  interpreted  in  connection  with  the  authority  of  the  Board  of  Ag- 
riculture to  make  rules  and  regulations,  than  it  is  entirely  clear  that  those 
rules  and  regulations  may  define  the  duties  and  authority  of  inspectors  ap- 
pointed under  the  act  and  by  virtue  of  the  act  to  perform  certain  specified 
duties  which  are  necessarily  involved  in  the  term  "inspector"  itself. 


Crop  Statistics — County  Officeks 

August  13,  1925. 

Replying  to  your  letter  of  August  10th,  asking  for  an  opinion  with  respect 
to  Chapter  201,  Public  Laws  of  1921,  now  III  C.  S.  4689(a)  to  (d),  I  have  to 
say  that  in  my  opinion  county  commissioners  have  no  authority  or  discretion 
to  decide  that  the  provisions  of  the  act  should  not  be  carried  into  effect.  No 
duties  are  required  of  the  county  tax  supervisor  under  the  act  and  therefore, 
failure  on  their  part  to  perform  the  duties  which  are  therein  committed  to 
the  county  auditor  or  register  of  deeds  would  not  constitute  a  criminal 
offense. 

Failure  on  the  part  of  those  of  whom  duties  are  required,  that  is,  the 
county  auditor,  register  of  deeds  and  tax  lister,  is  by  the  fourth  section 
made  a  misdemeanor.  I  am  unable  to  say  that  reports  unsatisfactory  to 
your  Department  would  constitute  a  violation  of  the  act.  The  punishment 
for  misdemeanors  is  in  the  discretion  of  the  court,  limited,  of  course,  by  the 
constitutional  provision  that  cruel  and  unusual  punishment  shall  not  be 
inflicted. 
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Cotton  Warehouse  Systeji — Withdrawal  of  License 

August   15,   1925. 

In  reply  to  yours  of  August  14tli.  You  state  that  you  find  it  necesary  to  re- 
fuse to  relicense  a  warehouse  under  the  State  Warehouse  System  because  the 
owner  of  the  warehouse  has  permitted  its  roof  to  become  leaky  and  refuses 
or  fails  to  repair  it.  This  leakage  has  already  done  damage  to  cotton  stored 
in  this  warehouse.  The  present  license  expires  August  31,  1925.  You  do 
not  state  the  following  in  your  letter,  but  we  are  assuming  that  all  ware- 
house receipts  indicate  on  their  face  that  they  are  good  only  for  the  term 
for  which  the  warehouse  is  leased  and  licensed.  There  are  now  about  150 
bales  of  cotton  in  this  warehouse  with  outstanding  negotiable  receipts  for 
them  in  the  hands  of  parties  unknown,  but  each  of  those  negotiable  receipts 
has  incorporated  in  it  the  provision  that  they  are  good  only  for  the  term  for 
which  the  warehouse  is  licensed.  We  have  examined  the  Cotton  Warehouse 
Act  of  1921  and  do  not  find  any  direct  authority  therein  to  limit  the  nego- 
tiability of  these  receipts  to  the  period  of  the  expiration  of  the  warehouse 
license.  We  assume,  therefore,  that  this  provision  is  contained  in  some  rule 
or  regulation  of  the  Department  of  Agriculture  made  under  authority  con- 
tained in  the  act.  You  thereupon  ask  what  you  shall  do  in  the  premises  in 
order  to  prevent  the  raising  of  any  question  by  the  holders  of  the  receipts 
in  case  they  are  not  surrendered  before  August  31st  and  the  cotton  taken 
over  by  the  holders  of  those  receipts. 

We  think  that  you  should  advertise  the  fact  of  the  termination  of  the 
lease  on  August  31st  in  some  paper  published  in  the  town  in  which  the  ware- 
house is  located,  notifying  all  holders  of  receipts  that  the  State  Guarantee 
Fund  will  not  be  liable  after  the  cessation  of  the  existing  license,  August  31st, 
and  call  their  attention  to  this  provision  upon  the  face  of  their  receipts.  If 
this  is  done,  it  seems  that  you  have  done  all  that  is  necessary  to  protect  the 
Guarantee  Fund  of  the  State  from  a  subsequent  call  upon  it  by  these  holders 
of  the  outstanding  negotiable  receipts,  particularly  when  they  bear  upon  their 
face  notice  that  their  validity  expires  at  the  time  of  the  expiration  of  the 
license  of  the  particular  warehouse  in  which  the  cotton  is  stored. 


Crop  Statistics — County  Officers 

August  15,  1925. 

You  ask  an  interpretation  of  Chapter  201,  Public  Laws,  1921,  now  incor- 
porated in  III  C.  S.  as  Sections  4689(a)  to  4689(d),  with  reference  to  the 
failure  of  registers  of  deeds  or  county  auditors  or  tax  listers  to  comply  with 
this  act.  It  is  known  as  the  Agricultural  Statistics  Act  and  it  imposes  upon 
these  oflBcials  certain  specific  duties  in  regard  to  the  obtaining  of  these  sta- 
tistics. It  makes  the  failure  of  any  of  these  ofiicials  to  perform  the  duties 
set  out  in  the  act  a  misdemeanor.    Upon  this  you  inquire: 

(1)  When  it  is  self-evident  that  less  than  one-half  of  the  farms  are  re- 
ported for  any  township,  does  that  constitute  a  violation  of  the  act? 
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(a)  Such  failure  would  constitute  pregnant  evidence  of  the  failure  of  the 
tax  lister  to  do  his  duty  properly  in  the  premises,  but  it  would  not  be  a 
hard  and  fast  rule. 

(2)  When  no  report  at  all  is  made  for  a  particular  township  or  when  the 
books  sent  in  are  in  such  shape  that  no  information  can  reliably  be  de- 
termined from  them,  does  this  constitute  a  violation  of  the  act? 

(a)  This  also  is  very  strong  evidence  of  the  violation  of  the  act.  It 
would  be  exceedingly  difficult  for  an  officer  to  explain  such  dereliction  in  his 
duty. 

(3)  The  fact  that  at  the  quadrennial  period  for  listing  and  assessing 
property  a  county  supervisor  was  appointed  would  not  relieve  the  register  of 
deeds  or  county  auditor  or  tax  lister  from  the  performance  of  their  duties 
under  the  statute,  particularly  in  years  in  which  there  was  no  quadrennial 
assessment. 


Inspectors — Salary  and  Wage  Commission 

October  9,  1925. 

It  seems  under  the  statutes  of  North  Carolina  your  Department  has  au- 
thority to  appoint  inspectors  under  the  fertilizer  act,  under  the  pure  food  act, 
the  pure  seeds  act,  and  the  illuminating  oils  and  gasoline  act.  Your  Depart- 
ment, of  course,  comes  under  the  salary  and  wage  commission  act.  Chapter 
125,  Public  Laws  of  1925.  That  Commission  is  required  to  classify  all  the 
employees  of  the  various  departments  and  institutions  of  the  State  and  fix 
the  salaries  and  wages  of  each  class  or  division.  It  is  the  purpose  of  that 
Commission  so  to  classify  your  inspectors  that  they  shall  constitute  one 
group,  each  inspector  to  have  part  in  the  performance  of  the  duties  of  his 
office  with  relation  to  all  the  objects  for  which  you  have  authority  to  appoint 
inspectors.  The  adoption  of  this  scheme  will  result  in  the  efficiency  of 
these  inspectors  and  prevent  duplication  of  work  in  their  duties. 

We  think  this  plan  may  be  adopted  and  put  into  effect  under  the  salary 
and  wage  commission  act,  but  we  advise  that  the  salaries  and  expenses  of 
not  more  than  ten  of  these  inspectors  should  be  chargeable  to  the  fund  for 
the  inspection  of  oil  and  gasoline. 


Experiment  Stations — Executive 

•     October   9,   1925. 

In  response  to  your  inquiry,  I  have  to  say  that  the  management  of  your 
experiment  stations  as  provided  in  C.  S.  4682  is  in  my  opinion  executive  in 
its  nature  and,  therefore,  comes  within  the  terms  of  chapter  174,  Public 
Laws  of  1925. 
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FEaiTiLxzEjBS — Stamp  on   Bag — Lime 

November  14,  1925. 

After  considering  the  matter  further,  I  see  no  reason  to  modify  the  old 
opinion  given  you  in  regard  to  the  stamping  on  bags  of  fertilizers  the  fact 
that  they  contain  a  certain  percentage  of  lime.  It  is  true  that  section  4690 
of  the  Consolidated  Statutes  requires  certain  essential  elements  in  the  fer- 
tilizer to  be  branded  or  printed  on  the  bag  or  package.  When  the  law  is 
compiled  with  in  this  regard,  then  it  has  been  obeyed.  It  was  not  intended, 
however,  to  restrict  manufacturers  of  fertilizers  from  including  in  their 
guarantee  anything  else  as  to  the  contents.  Of  course,  printing  upon  the  bag 
that  it  contains  30  per  cent  of  lime  is  in  itself  a  representation  as  to  the 
Quality  of  the  fertilizer  and  like  all  representations,  must  be  lived  up  to 
or  else  there  would  be  fraud  in  the  transaction,  with  all  the  consequences 
of  such  fraud. 

In  the  matter  of  branding  upon  the  bag  or  package  the  percentage  of 
phosphoric  acid  in  the  fertilizer.  The  part  of  the  statute  of  which  Dr. 
Magruder  desires  a  construction  on  this  point  is  as  follows: 

In  bone  meal,  tankage  or  other  products  where  the  phosphoric 
acid  is  not  available  for  laboratory  methods  but  becomes  avail- 
able on  the  decomposition  of  the  products  in  the  soil,  the  phos- 
phoric acid  should  be  claimed  as  total  phosphoric  acid  unless  it 
be  desired  to  claim  available  phosphoric  acid  also,  in  which  latter 
case  the  guarantee  must  take  the  form  above  set  forth. 

The   form    "above   set   forth"    is   No.    4 — ^Available   phosphoric   acid, 

per  cent.  We  think  the  interpretation  of  this  statute  is  quite  clear.  There 
may  be  in  a  fertilizer  a  certain  per  cent  of  phosphoric  acid  which  is  avail- 
able under  the  definition  of  the  statute  and  a  certain  per  cent  of  phos- 
phoric acid  which  is  available  only  on  the  decomposition  of  the  products  in 
the  soil.  The  statute  seems  to  give  the  fertilizer  manufacturer  an  option 
to  claim  the  chemical  unavailable  phosphoric  acid  as  total  phosphoric  acid, 
while  at  the  same  time  he  may,  if  he  pleases,  claim  also  in  addition  to  the 
total,  the  available  phosphoric  acid,  the  distinction  being  one  class  is  avail- 
able for  laboratory  methods  and  the  other  available  only  to  natural  methods. 

If,  therefore,  the  manufacturer  stamps  on  his  bag  "Available  phosphoric 
acid,  so  much"  and  wishes  to  show  also  the  total  phosphoric  acid,  the  latter 
cannot  include  the  former.  Under  the  statute,  then,  if  he  states  the  contents 
of  the  bag  "Available  phosphoric  acid,  13  per  cent,"  and  then  because  he 
has  1  per  cent  of  unavailable  phosphoric  acid,  he  cannot  state  the  latter  as 
"Total  phosphoric  acid,  14  per  cent."  That  is  essentially  misleading.  If  he 
does  that,  it  means  that  there  is  in  all  both  available  and  that  which  be- 
comes available  from  decomposition  of  soil  27  per  cent.  It  has  total  phos- 
phoric acid  within  the  meaning  of  the  statute  of  only  1  per  cent,  yet  the 
actual  total  would  be  27  per  cent  instead  of  14  per  cent,  as  it  should  be. 
In  other  words,  the  manufacturer  cannot  include  in  his  statement  of  total 
phosphoric  acid  the  percentage  of  available  phosphoric  acid  already  stated. 
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In  regard  to  fertilizer  sold  on  time  and  with  a  greater  charge  than  th« 
10  per  cent  above  the  cash  price  allowed  by  the  statute.  The  so-called  Bickett 
agricultural  lien  law,  sections  2482  et  seq.  of  the  Consolidated  Statutes  is 
drawn  so  as  to  not  prohibit  absolutely  the  charging  of  more  than  10  per 
cent  but  to  penalize  the  person  who  does  charge  more  than  10  per  cent  by 
the  destruction  of  his  lien.  Where  this  charge  is  made,  the  lien  is  absolutely 
void  as  against  the  lienor  and  all  other  persons.  So,  if  the  law  is  offended 
against,  it  can  be  easily  tested  in  the  manner  set  out  by  the  statute. 

In  the  matter  of  tags  or  brands  on  bags.  Mr.  McCormick  in  his  letter  to 
you  dated  November  6th  seems  to  contend  that  your  Department  has  au- 
thority through  some  rule  or  regulation  to  modify  the  plain  provisions  of 
section  4690  of  the  Consolidated  Statutes.  That  section  declares  in  positive 
terms  that  the  fertilizer  manufacturer  shall  brand  upon  the  bag  or  attach 
to  the  bag  certain  necessary  requirements  of  that  section.  In  another 
clause  it  says: 

The  several  materials  in  each  of  these  two  classes  shall  be 
named  on  the  bag  or  on  a  tag  attached  thereto. 

Then,  still  lower  down,  in  defining  the  items,  it  declares: 

These  items  shall  be  branded  or  printed  on  the  bag  or  pack- 
age in  the  following  order — 

It  seems  plain,  then,  that  the  manufacturer  may  put  these  essential  in- 
gredients upon  tags  or  brand  them  upon  the  bag.  We  find  nothing  in  sec- 
tion 4703  which  at  all  contradicts  the  provisions  of  section  4690. 


Agricultueal  Des'artment — Janitors 

December  23,  1925. 

You  request  an  opinion  from  this  office  as  to  whether  or  not  the  employees 
of  the  Agricultural  Department,  such  as  janitors,  night  watchmen,  etc.,  are 
subject  to  the  control  of  the  keeper  of  the  Capitol  under  Chapter  315,  Public 
Laws  of  1925.  We  think  not,  for  two  reasons:  The  Agricultural  Department 
does  not  seem  to  be  brought  within  the  general  terms  of  that  chapter  and 
there  is  no  specific  inclusion  of  it  in  the  law.  At  the  same  session  of  the 
Legislature  Chapter  174  of  the  Public  Laws  was  enacted.  That  chapter  clearly 
contemplates  that  you  yourself  have  authority  to  select  and  appoint  workers 
in  your  Department,  free  from  the  interference  of  any  other  persons. 


Pure  Seeds  Act — Farmer 

March  8,  1926. 

The  North  Carolina  seed  law  in  its  application  to  seed  dealers  without 
the  State  but  offering  to  sell  seed  in  the  State,  is  founded  upon  the  constitu- 
tional principle  recognized  by  the  United  States  Supreme  Court  as  within 
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the  power  of  the  State  in  Red  "C"  Oil  Mfg.  Co.  v.  N.  C,  222  U.  S.,  380.  In 
other  words,  it  is  essentially  an  inspection  law  and  as  such  does  not  come 
within  the  prohibition  of  the  Interstate  Commerce  provision  of  the  Federal 
Constitution  in  the  absence  of  direct  action  by  Congress  itself.  The  end  of  the 
act  contains  this  proviso: 

Provided,  that  nothing  in  this  act  shall  be  construed  to  re- 
quire a  farmer  selling  seeds  raised  by  himself  to  comply  with  the 
provisions  hereof. 

.  You  ask  of  this  office  a  definition  of  the  term  "farmer"  as  thus  used  in 
the  act.  It  is  manifest  that  any  one  who  makes  a  business  of  conducting 
seed  farms  and  selling  seed  raised  by  himself  in  this  way  is  necessarily 
a  farmer.  This  proviso  if  it  was  interpreted  as  excluding  such  farmers  from 
the  act  would  kill  the  act  itself.  For  this  reason  we  think  the  proper  defi- 
nition of  the  term  "farmer"  used  in  the  act  is  a  man  whose  principal  busi- 
ness is  farming,  with  the  selling  of  seed  a  minor  and  incidental  part  of  his 
business.  In  order  to  prevent  discrimination  in  favor  of  resident  farmers, 
we  think  that  a  nonresident  farmer  of  this  class  so  limited  would  have  the 
same  right  of  exemption  from  the  operation  of  the  act  as  a  resident  farmer. 
If  you  will  examine  the  letter-head  of  the  Harvey  Sikes  Farm,  you  will  see 
that  this  Georgia  concern  does  not  come  within  the  definition  of  "farmer" 
above  set  out.  He  runs  what  he  calls  "The  famous  Sikes  Seed  Farms."  In 
other  words,  the  production  of  seed  is  one  of  the  principal  parts  of  his 
business  and  the  selling  of  seeds  is  not  a  mere  minor  incident,  but  prac- 
tically the  way  by  which  he  makes  his  farm  productive. 


Linseed  Oil — Inspection — A.  C.  L. 

April  8,  1926. 

In  reply  to  yours  of  April  3d.  The  purchasing  agent  of  the  Atlantic  Coast 
Line  purchased  linseed  oil  from  the  American  Linseed  Oil  Company,  Rich- 
mond, ¥a.,  and  directed  that  it  be  shipped  to  that  railroad  at  Wilmington, 
N.  C.  This  oil  was  purchased  for  use  in  the  shops  of  the  Atlantic  Coast  Line 
at  Wilmington.  That  company  does  not  sell  or  offer  to  sell  this  oil.  The 
oil  itself  was  delivered  direct  to  it  at  its  own  carrier  in  the  City  of  Richmond. 

Upon  these  facts  you  ask  the  opinion  of  this  office  as  to  whether  or  not  it  is 
subject  to  inspection  under  C.  S.  4832  et  seq.  and  to  the  inspection  tax  pro- 
vided in  section  4845.  We  think  not.  The  whole  transaction  occurred  out 
of  the  territorial  limits  of  the  State  of  North  Carolina.  There  was  a  com- 
plete sale  and  delivery  at  Richmond,  in  the  State  of  Virginia,  and  it  was 
transported  by  the  Coast  Line  to  its  own  shops  in  Wilmington  for  its  own 
use.  '.:)■':■: 
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Cotton  Warehouse  System — Insurance  and  Storage  Charges 

May  8,  1926. 

It  seems  that  one  of  the  State  licensed  warehousemen  has  cotton  on  hand 
covered  by  State  receipts  which  was  deposited  in  his  wareliouse  about  five 
years  ago  and  the  depositor  during  tliat  period  has  never  paid  anything  for 
insurance  or  storage  charges.  Upon  tliis  you  inquire  whether  or  not  the  ware- 
houseman can  sell  this  cotton  to  pay  such  charges.  We  think  he  has  au- 
thority to  so  sell.  He  should  proceed,  however,  under  C.  S.  Section  4073,  fol- 
lowing the  machinery  therein  provided  as  strictly  as  possible. 

. ...  Taxation — Sale  of  Oleomargarine 

!,,...,..,.„,-;    ..,.•:     :  ...  jui^e   ^5^   1926. 

I  have  your  letter  of  June  14th,  inquiring  as  to  whether  this  State  levies  a 
tax  on  the  sale  of  Oleomargarine. 

The  only  statute  which  I  find  indexed  that  refers  to  this  article  is  II 
C.  S.  5088,  which  is  the  statute  requiring  that  it  be  labeled  so  as  to  show 
chemical  ingredients.  There  is  nothing  on  the  subject  in  the  Revenue  Act. 
I,  therefore,  advise  that  the  State  does  not  provide  for  a  tax  on  it.  .     . 
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>::  m:;;   ■■  .,      ,■•  ■  ■  .■■        '.  Ju^y  6,  1926.     . 

I  have  your  letter  of  June  30th  in  which  you  inquire  if  linseed  oil  shipped 
into  the  State  for  manufacturing  purposes  is  subject  to  the  linseed  oil  in- 
spection law  and  tax  on  the  same.  I  advise  you  that  such  linseed  oil  is  so 
liable  to  the  inspection  and  the  tax  imposed. 

Mr.  Nash's  reply  of  April  8th  to  yours  of  April  3d  was  based  upon  different 
considerations  from  those  which  obtained  and  stated  in  your  recent  letter. 


[  Cooperative  Association — Directors 

July   23,    1926. 

In  the  Matter  of  the  Incorporation  of  the  Cooperative  Bulb  Groioers  Associa- 
tion of  North  Carolina 

This  association  is  being  incorporated  under  Chapter  87,  Public  Laws  of 
1921.  Subsection  (b)  of  section  12  thereof  requires  the  by-laws  of  the  as- 
sociation to  provide  that  one  or  more  directors  shall  be  appointed  by  the 
Director  of  Agricultural  extension  or  any  other  public  official  or  commission. 
What  Mr.  Tinga  means,  therefore,  is  that  they  want  to  appoint  Mr.  Ross  as 
this  director.  The  certificate  of  incorporation  seems  to  be  in  proper  form  and 
no  doubt  will  be  perfected   in  the  office  of  the   Secretary  of  State. 
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Blue  Sky  Law — Oil  Intekests 

September  12,  1924. 

It  appears  that  the  Eastern  Oil  Land  Syndicate,  incorporated  under  the 
laws  of  Delaware,  is,  through  an  unincorporated  association  called  the 
Carolina  Syndicate — which  has  a  place  of  business  in  the  city  of  Raleigh — 
offering  for  sale  interests  in  land  located  in  Craven  and  Carteret  counties, 
North  Carolina,  in  quarter-acre  lots.  Accompanying  the  proposal  to  sell 
this  land  in  quarter-acre  lots  is  a  collateral  contract  on  the  part  of  such 
oil  land  company  obligating  itself  when  it  has  acquired  four  thousand 
acres  of  land,  to  drill  wells  upon  the  land  in  search  of  oil.  Naturally,  the 
inducement  to  purchase  these  quarter-acre  lots  in  this  tract  of  land  in 
Craven  and  Carteret  counties  is  the  promise  to  drill  for  oil.  Upon  this 
you  inquire  whether  this  unincorporated  association  selling  these  interests 
in  land  with  the  collateral  agreement  must  be  licensed  under  the  Blue  Sky 
law,  and  further  whether  or  not  the  Blue  Sky  law  applies  to  the  situation 
above  outlined  in  broad  terms. 

Preliminary  to  the  discussion,  we  wish  to  call  your  attention  to  an  error 
on  the  part  of  the  compilers  of  the  Consolidated  Statutes  of  1919  in  placing 
the  amendment  to  the  Blue  Sky  law,  contained  in  Chapter  121  of  the  Public 
Laws  of  1919,  at  the  end  of  Section  6363  of  the  Consolidated  Statutes,  in- 
stead of  at  the  end  of  Section  6364,  where  it  properly  belonged.  We  think 
that  this  error  of  the  compilers  is  not  vital  and  that  said  Chapter  121  should 
be  taken  for  the  purpose  of  this  discussion  to  be  properly  at  the  end  of 
Section  6364.     This  section  when  thus  amended,  will  read  as  follows: 

6364.  Foreign  companies  subject  to  regulation  of  this  article. 
Every  corporation,  partnership,  or  association  all  of  which  are  in 
this  article  termed  company,  organized,  proposed  to  be  organized, 
or  which  shall  hereafter  be  organized,  without  this  state,  whether 
incorporated  or  unincorporated,  which  shall  in  this  state  sell, 
or  negotiate  for  sale,  any  stocks,  bonds,  or  other  evidences  of 
property  or  interest  in  itself  or  any  other  company,  all  of  which 
are  in  this  article  termed  securities,  upon  which  sale  or  proposed 
sale  the  whole  or  any  part  of  the  proceeds  are  used,  or  to  be  used, 
directly  or  indifrectly,  for  the  payment  of  any  commission  or 
other  expenses,  incidental  to  the  organization  or  promotion  of 
any  such  company,  shall  be  subject  to  this  article.  This  section 
shall  apply  also  to  every  corporation,  company,  co-partnership, 
or  association  organized  or  to  be  organized  in  this  state  where 
such  company  or  organization  by  its  organizers  or  promoters  puts 
or  proposes  to  put  the  stock  of  the  company  on  the  market  in 
person  or  by  agents. 

Section  6363  was  again  amended  by  the  General  Assembly  of  1923,  Chapter 
161,  in  the  following  particulars: 
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.  .  .  The  term  "security"  or  "securities"  shall  include  any 
note,  stock,  treasury  stock,  bond,  debenture,  evidence  of  indebted- 
ness, transferable  certificate  of  interest  or  participation,  certifi- 
cate of  interest  in  a  profit-sharing  agrement,  certificate  of  interest 
in  an  oil,  gas,  or  mining  lease,  collateral  trust  certificate,  any 
transferable  share,  investment  contract,  or  beneficial  interest  in 
or  title  to  property  or  profits,  or  any  other  instrument  commonly 
known  as  a  security. 

It  is  evident,  then,  that  this  is  a  foreign  corporation  offering  through  this 
Carolina  Syndicate  agency  the  sale  of  a  certificate  of  interest  in  what  is 
alleged  to  be  oil  property,  accompanied  by  an  investment  contract  as  stated 
in  said  Chapter  161.  This,  it  seems  to  us,  brings  the  transaction  directly 
within  the  principle  of  State  v.  Agey,  171  N.  C,  831.  This  company  is 
offering  the  obligations  of  itself  to  drill  the  land  sold  for  oil,  and  consequently, 
in  the  opinion  of  this  oflSce  comes  within  the  Blue  Sky  law,  as  do  also 
its  agents,  the   Carolina   Syndicate. 


Title  Guarats'ty  Insurance  Company — Investment 

March  6,  1925. 

The  Title  Guaranty  and  Insurance  Company  has  applied  to  you  for 
authority  to  invest  $50,000  of  its  capital  stock  in  preferred  stock  of  industrial 
companies  with  a  view  to  increase  its  income  from  such  investments. 

The  statute,  C.  S.  Section  6334,  subsection  5,  seems  to  be  inartificially  drawn, 
so  it  is  difiicult  to  arrive  at  its  meaning  without  interpretation.  That  sub- 
section permits  such  companies,  after  investing  $50,000  in  United  States, 
State,  or  municipal  bonds,  to  invest,  with  the  consent  of  the  Insurance  Com- 
missioner, the  balance  of  its  capital  stock  in  abstracts  of  title  of  property 
situated  in  one  or  more  of  the  cities  or  counties  of  the  State.  The  terms 
"abstracts  of  title"  do  not  import  in  North  Carolina  anything  more  than 
the  certificate  of  a  competent  examiner  that  he  has  examined  the  title  of  a 
particular  tract  of  land  and  finds  it  as  stated  in  his  abstract.  The  transfer 
of  these  abstracts  does  not  carry  any  lien  upon  the  particular  land  itself. 
So,  in  the  connection  in  which  the  terms  are  used  in  the  statute,  they  are 
meaningless.  If  we  should  interpret  them  to  mean  first  mortgages  on  real 
estate  to  the  amount  of  one-half  or  two-thirds  of  its  value,  we  should  be  en- 
larging the  rules  of  construction  beyond  their  legitimate   scope. 

Even  if  we  should  adopt  this  liberal  interpretation  and  hold  that  abstracts 
of  title  mean  first  mortgages  on  real  estate,  it  would  do  no  good  in  the  instant 
case,  because  the  company  is  seeking  means  to  transfer  investments  of  this 
sort  to  another  class  which  yields  a  larger  income. 

We  think,  however  that  the  Insurance  Commissioner  has  no  statutory 
authority  to  permit  the  investment  of  the  capital  of  these  companies  in  the 
preferred  stock  of  industrial  enterprises.  There  is  always,  or  nearly  always, 
an  element  of  practical  uncertainty  in  the  stability  of  the  value  of  such 
stock. 
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Daily  Deposit  Act — Funds  of  Deipartment 

March  26,  1925. 

I  have  given  careful  consideration  to  your  letter  of  March  18th  with  respect 
to  certain  funds  heretofore  collected  and  administered  by  you,  and  advise 
you   as    follows  in  regard  thereto: 

The  act  known  as  the  daily  deposit  bill  provides  that  funds  belonging 
to  the  State  shall  be  deposited  in  designated  depositories  as  therein 
specified.  Section  5  of  this  act  contemplates  that  certain  funds  shall  be 
kept  separate  and  separately  administered  by  such  departments,  institutions, 
commissions  or  other  agencies  charged  with  their  control,  and  that  dis- 
tribution sheets  shall  show  the  handling  of  these  funds.  It  is  apparent, 
therefore,  that  all  funds  coming  to  your  office  are  to  be  deposited  to  the 
credit  of  the  State  Treasurer  as  required  by  the  daily  deposit  act. 

House  Bill  1328,  Senate  Bill  780,  provides  that  the  collection  of  all  "taxes, 
licenses,  or  fees,  including  any  and  all  funds  for  the  benefit  of  the  State 
revenue"  is  transferred  from  your  Department  to  the  Revenue  Department. 
The  significant  words  here  are  "for  the  benefit  of  the  State  revenue."  Con- 
struing the  two  acts  together,  it  is  apparent  that  the  Legislature  intended 
that  all  funds  forming  a  part  of  the  State  revenue  should  be  collected  by 
the  Commissioner  of  Revenue,  but  that  the  separate  funds  heretofore  adminis- 
tered by  any  department  and  which  do  not  form  a  part  of  the  State  revenue 
are  not  affected  by  the  act  transferring  the  collection  of  taxes  to  the  Com- 
missioner of  Revenue. 

,  Section  70  of  the  Revenue  Act  of  1925,  in  addition  to  levying  taxes  upon 
insurance  companies,  provides  "that  so  much  of  said  license  fees  collected 
from  fire  insurance  companies  as  may  be  necessary  shall  be  used  by  the  In- 
surance Commissioner  for  the  prevention  of  fire  waste  and  accidents." 
All  of  these  acts  must  be  construed  together  and  it  will  thus  be  seen 
that  it  was  the  intent  of  the  Legislature  to  continue  the  work  for  the  pre- 
vention of  fire  waste  and  accidents.  Such  sum  as  may  be  necessary  for  that 
purpose  does  not  properly  constitute  a  part  of  the  taxes  "for  the  benefit 
of  the  State  revenue,"  and  in  my  opinion  should  continue  to  be  received 
and  administered  by  you  for  that  purpose.  I,  therefore,  advise  you  that  it 
will  be  proper  for  you  to  continue  the  collection  of  the  fees  under  the  quoted 
provision  of  this  section  and  to  use  such  portion  thereof  as  may  be  nec- 
essary for  the  prevention  of  fire  waste  and  accidents.  Of  course,  any  excess 
over  the  amount  necessary  for  this  purpose  will  remain  in  the  State 
Treasury  for  general  purposes. 

C.  S.  Section  5186  provides  that  the  proceeds  of  the  annual  license  fee  of 
$25  required  of  domestic  building  and  loan  associations  shall  be  used 
to  defray  expenses  incurred  by  the  Commissioner  of  Insurance  in  supervising 
building  and  loan  associations.  This  is  evidently  such  a  separate  fund  as 
is  contemplated  by  section  5  of  the  daily  deposit  act.  It  is  my  opinion  that 
it  does  not  form  a  part  of  the  taxes  "for  the  benefit  of  the  State  revenue" 
under  section  5  of  the  act  transferring  the  collection  of  taxes  to  the  Depart- 
ment of  Revenue.  I,  therefore,  advise  that  your  office  should  continue  to 
collect  these  fees  and  use  the  proceeds  as  directed  by  C.  S.  5186. 
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Section  48  of  the  Revenue  Act  of  1925  covers  the  licensing  and  taxation  of 
lightning  rod  agents.  By  the  provisions  of  this  section  it  is  made  your  duty 
to  examine  applications  for  the  sale  of  lightning  rods  and  to  pass  upon  the 
issuance  of  licenses.  Your  duty  with  respect  to  that  has  not  been  changed 
by  any  of  the  recent  enactments  heretofore  referred  to.  The  fees  to  be  paid 
by  such  concerns  and  agents  as  may  be  licensed  to  sell  under  this  section  be- 
come a  part  of  the  State  or  county  revenue.  I,  therefore,  advise  that  you 
should  continue  your  duties  under  the  first  sub-section  of  that  act  with  re- 
spect to  the  examination  and  licensing  of  such  concerns  and  agents,  but  the 
taxes  imposed  by  the  section  should  be  collected  by  the  Department  of 
Revenue. 

C.  S.  6318,  subsection  6,  provides  for  the  collection  by  the  Insurance  Com- 
missioner of  a  fee  of  $9  from  insurance  companies  licensed  and  operating 
in  the  State,  to  be  used  in  the  publication  of  the  financial  statement  of  the 
particular  company.  This  fee  would  not  be  "for  the  benefit  of  the  State 
revenue"  as  all  of  it  is  to  be  expended  by  the  appropriate  officer  in  paying 
for  the  publication  therein  required.  I  advise  that  you  should  continue 
to  collect  this  sum,  and  it  should  be  used  as  directed  by  the  statute. 

Chapter  98,  C.  S.,  entitled  "Firemen's  Relief  Fund,"  provides  for  the  col- 
lection of  a  certain  sum  therein  specified  which  shall  be  by  the  Insurance 
Commissioner  paid  over  to  the  treasurers  of  towns  and  cities  having  or- 
ganized fire  departments  and  to  be  used  for  the  purposes  in  said  chapter 
specified.  This  would  be  such  a  separate  fund  as  is  contemplated  by  section 
5  of  the  daily  deposit  act.  The  sums  received  would  form  no  part  of  the 
taxes  "for  the  benefit  of  the  State  revenue."  I,  therefore,  advise  that  you 
should  continue  to  collect  these  fees  and  disburse  them  as  provided  in  Chapter 
98,  and  that  it  is  not  necessary  that  the  sum  so  received  should  be  collected 
by  or  pass  through  the  hands  of  the  Commissioner  of  Revenue. 

Section  62  of  the  Revenue  Act  of  1925  provides  for  the  taxation  of  building 
and  loan  associations.  It  directs  that  this  tax  shall  be  collected  by  the 
Insurance  Commissioner  and  one-third  paid  over  to  the  State,  one-third  to 
the  county,  and  one-third  to  the  city  or  town  in  which  the  association  is 
located.  A  tax  "for  the  benefit  of  the  State  revenue"  is  imposed  by  this 
section.  It  is  my  opinion  that  you  should  under  section  6  of  the  act  transfer- 
ring the  collection  of  taxes  to  the  Department  of  Revenue,  continue  to  de- 
termine the  amount  of  the  taxes  due  by  each  association,  but  that  the  taxes 
under  this  section  should  be  collected  by  the  Department  of  Revenue.  Upon 
such  collection  that  Department  will  divide  the  amount  received  between  the 
State,  county,  and  town  in  the  proportions  as  therein  set  out. 

Of  course,  the  moneys  so  received  by  you  as  a  part  of  the  separate  funds, 
as  hereinbefore  specified,  should  be  deposited  in  accordance  with  the 
daily  deposit  act  to  the  credit  of  the  State  Treasurer  and  the  distribution 
sheets  kept  as  provided  by  section  5  thereof. 
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Appropriation  Bill — When  Effective 

March  27,   1925. 

This  office  has  held  that  the  appropriation  bill  goes  into  effect  July  1st, 
and  that  it  does  not  operate  to  repeal  appropriations  and  statutes  authorizing 
expenditures  for  necessary  State  administration  covering  the  present  fiscal 
year.  You  will,  therefore,  continue  to  operate  under  C.  S.  6267  until  the 
appropriation  bill  becomes  effective. 


Resident  Agent 

April  15,  1925. 

You  ask  this  office  for  an  interpretation  of  the  amendment  by  the  General 
Assembly  of  1925  to  section  6302  of  the  Consolidated  Statutes,  particularly 
with  reference  to  the  provision  that  prohibits  any  salaried  officer,  manager 
or  other  representative  of  any  company,  unless  a  bona  fide  resident  agent, 
to  do  or  perform  for  or  on  behalf  of  his  company  any  act  which  by  the 
insurance  laws  of  this  State  is  required  to  be  performed  by  a  licensed  resident 
agent.    The  whole  of  that  section  as  amended  is  as  follows: 

6302.  Resident  Agents  required;  discrimination.  All  business 
done  in  this  State  by  steam-boiler,  liability,  accident,  health, 
livestock,  marine,  leakage,  credit,  plate-glass  and  fidelity  in- 
surance companies  shall  be  by  their  regularly  authorized  agents 
residing  in  the  State,  or  transacted  through  applications  of  such 
agents;  and  all  policies  so  issued  must  be  countersigned  by  such 
agents  who  may  pay  not  exceeding  fifty  per  centum  of  the  regular 
commission  allowed  on  the  premiums  collected  on  such  business 
to  a  licensed  non-resident  broker.  It  shall  be  unlawful  for  any 
salaried  officer,  manager,  or  other  representative  of  any  company 
unless  a  bona  fide  resident  agent  to  do  or  perform  for  or  on  be- 
half of  his  company  any  act  which  by  the  insurance  laws  of  this 
State  is  required  to  be  performed  by  a  licensed  resident  agent. 
It  shall  be  unlawful  for  the  Insurance  Commissioner  to  license 
as  a  resident  agent  any  person  unless  he  is  fully  satisfied  that 
such  person  is  a  bona  fide  resident  of  this  State,  and  is  not  being 
licensed  for  the  purpose  of  evading  the  resident  agents'  law.  No 
such  companies  nor  their  agents  may  make  any  discrimination  in 
favor  of  individuals  or  insurants,  and  the  provisions  hereafter  set 
forth  in  this  chapter  with  respect  to  discrimination  by  life  in- 
surance companies  shall  apply  to  the  companies  above  named  and 
their  agents. 

C.  S.  sections  6298  and  6299  prohibit  any  agent  or  adjuster  of  any  insurance 
company  from  soliciting  business  or  doing  business  for  that  company 
in  the  State  without  having  been  licensed  by  the  Insurance  Commissioner. 

C.  S.  section  6301  prohibits  the  licensing  of  nonresidents  as  insurance 
agents   in  the   State. 

The  first  clause  of  the  above  quoted  section,  6302,  requires  that  all  in- 
surance business  of  the  character  described  in  the  section  be  done  by 
regularly  authorized  agents  residing  in  the  State,  and  all  policies  issued  must 
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be  countersigned  by  such  agents.  When  we  come,  then,  to  deal  with  the 
amendment  of  1925,  the  prohibition  in  the  preceding  part  of  the  section 
should  be  kept  in  mind.  We  interpret  that  amendment  as  prohibiting  ab- 
solutely any  salaried  oflScer  or  manager  from  doing  any  act  for  his  company 
which  by  the  insurance  laws  of  this  State  is  required  to  be  performed  by  a 
licensed  resident  agent.  The  terms  "or  other  representative  of  any  com- 
pany" are  broad  enough  to  include  agents  of  the  company  and  other  rep- 
resentatives not  included  in  the  class  just  mentioned,  to  wit:  salaried 
officer,  manager.  The  exception,  then,  qualifies  only  the  clause  "or  other  rep- 
resentative of  any  company,"  that  exception  being  placed  in  immediate 
connection  with  those  terms  in  the  act. 

Interpreted   in  this  way,  the  amendment  in  legal  and   practical  effect  is 
as  follows: 

It  shall  be  unlawful  for  any  salaried  officer  or  other  representa- 
tive of  any  company,  unless  that  representative  is  a  bona  fide 
resident  agent,  to  do  or  perform  for  or  on  behalf  of  his  com- 
pany any  act  which  by  the  insurance  laws  of  this  State  is  re- 
quired to  be  performed  by  a  licensed  resident  agent. 


Fire  Waste — Compensation   of   CoMMissiONiai 

April  27,  1925. 

Referring  to  our  conversation  a  few  days  ago  in  regard  to  the  sub- 
ject of  this  letter: 

The  last  clause  of  C.  S.  Section  6270  was  enacted  by  Section  6,  Chapter 
506,  Laws  of  1905.  Section  70  of  the  Revenue  Act  has  in  it  a  proviso  as 
follows: 

Provided,  that  so  much  of  such  license  fees  collected  from 
fire  insurance  companies  as  may  be  necessary  shall  be  used  by  the 
Insurance  Commissioner  for  the  prevention  of  fire  waste  and 
accidents. 

This  proviso  was  first  incorporated  in  the  Revenue  Act  in  1919.  We  in- 
terpret the  proviso  of  1919  as  modifying  the  words  of  the  last  clause  of 
Section  6270.  So  the  compensation  of  the  Insurance  Commissioner  is  one- 
twentieth  of  one  per  cent  of  the  amount  set  aside  from  the  license  fees 
collected  from  fire  insurance  companies  for  the  prevention  of  fire  waste  and 
accidents.     This  is  apparent  from  the  last  clause  of  C.  S.  Section  8101: 

All  public  and  general  statutes  passed  at  the  present  session 
of  the  General  Assembly  (1919)  shall  be  deemed  to  repeal  any 
conflicting  provisions  contained  in  the  Consolidated  Statutes. 

We  arrive  at  the  result  thus  stated  by  construing  the  last  clause  of 
Section  6270  with  the  proviso  in  the  act  of  1919,  permitting  the  latter  to 
modify  the  former  only  to  the  extent  necessary  to  make  the  two  provisions 
intelligible. 


,238  biennial  report  of  'the  attorney  general 

Fraternal  Benefit  Society — Gross  Receipts 

August  17,  1925. 

Your  letter  of  August  13th  to  the  Attorney  General  was  by  him  referred 
to  me  for  reply.  It  seems  that  the  attorney  of  the  Modern  Woodmen  of 
America,  which  is  a  fraternal  benefit  society,  is  contending  that  such  fra- 
ternal benefit  societies  are  not  subjected  to  the  gross  premium  receipts  tax 
of  section  70  of  the  Revenue  Act.  We  think  it  quite  clear  that  this  con- 
tention has  no  substantial  foundation.  Section  70  classifies  all  insurance, 
bond  and  investment  companies,  associations  or  orders  for  the  purpose  of 
the  annual  license  tax.  It  imposes  a  tax  of  $25  on  a  fraternal  order.  This 
particular  clause  does  not  in  specific  terms  allude  to  fraternal  benefit  as- 
sociations. Even  if  it  is  admitted  that  this  clause  does  not  apply  to  as- 
sociations, there  is  a  subsequent  clause  which  beyond  any  doubt  includes 
them  in  its  general  terms,  i.e.,  "for  each  license  issued  to  all  other  in- 
surance companies  or  associations,  $200." 

Now,  when  the  section  comes  to  deal  with  the  class  of  companies  which 
shall  pay  the  gross  premium  receipts  tax,  it  is  declared:  "All  of  said 
companies,  associations  and  orders  shall  pay  a  tax  of  2%  per  cent  upon  the 
amount  of  their  gross  premium  receipts  in  this  State."  Manifestly,  this 
would  include  all  companies  or  associations  or  orders  upon  which  the 
annual  license  tax  is  levied  in  the  preceding  portions  of  the  section.  As, 
then,  there  is  necessarily  an  annual  license  tax  levied  upon  these  fraternal 
benefit  associations,  they  must  also  pay  the  gross  premium  receipts  tax. 
The  contention  of  the  attorney  of  the  Modern  Woodmen  of  America,  if  al- 
lowed to  prevail,  would  render  the  whole  section  unconstitutional  as  dis- 
criminatory against  other  similar  associations  and  in  favor  of  fraternal  benefit 
associations.  The  North  Carolina  Constitution  requires  such  taxes  to  be 
uniform  upon  the  class  to  which  they  are  made  applicable. 


Foreign  Companies — Reciprocal  Tax 

March  2,  1926. 

You  submit  a  request  for  the  opinion  of  this  office  as  to  whether  II  C.  S. 
6413  provides  for  a  reduction  in  the  gross  premiums  tax  levied  by  section 
70,  Revenue  Act  of  1925,  upon  a  foreign  insurance  company  to  the  level  of 
such  tax  levied  and  collected  upon  North  Carolina  insurance  companies  by 
the  home  state  of  such  foreign  company. 

I  am  unable  to  advise  you  that  such  reduction  is  provided  for  by  our 
laws  on  the  subject.  Disregarding  for  the  moment  II  C.  S.  6413,  I  call 
your  attention  to  the  fact  that  section  70,  Revenue  Act  of  1925,  specifically 
sets  out  the  rate  of  gross  premiums  tax  which  you  are  required  to  collect.     In 
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view  of  that  later  enactment,  you  would  have  no  discretion  in  collecting  at 
a  less  rate  than  is  therein  prescribed.  The  rates  in  that  section  are  the 
minimum  ones  at  which  you  are  permitted  to  collect. 

For  another  reason,  I  am  unable  to  advise  you  to  collect  at  lower  rates  than 
those  set  out  in  section  70,  Revenue  Act  of  1925.  Your  Department  has 
uniformly  followed  that  construction  of  II  C.  S.  6413  which  permits  re- 
taliatory action  on  your  part  but  does  not  permit  the  granting  of  lower  rates 
than  those  specified  in  the  statute  on  the  subject.  That  action  of  yours  has 
been  with  the  approval  of  this  Department  under  the  administration  of  my 
predecessor.  I  am  not  disposed  to  reverse  the  opinion  of  the  former  Attorney 
General  on  the  subject. 


OPINIONS  TO  THE  COMMISSIONER  OF  REVENUE 


Inheritance  Tax — Contingent  Remainder 

September  29,  1924. 

We  have  considered  the  question  arising  upon  the  inheritance  tax  to  be 
paid  by  the  ultimate  legatees  of  Mrs.  P.  E.  Gatling  under  her  will  dated 
February  13,  1912,  and  probated  April  18,  1912,  in  Edgecombe  County. 

At  the  time  this  will  was  probated  there  was  no  machinery  by  which 
the  interest  of  contingent  remaindermen  could  be  appraised,  nor,  indeed, 
is  there  now  any  such  machinery.  Mrs.  Gatling  devised  all  of  her  property 
to  S.  S.  Nash  as  trustee  to  hold  the  legal  title,  while  her  husband,  R.  H. 
Gatling,  was  to  control  the  said  property  largely  at  his  will.  In  item  3 
she  provides  that  if  her  husband  should  marry  again,  and  die,  leaving  a 
widow  or  child  surviving  him,  then  and  in  that  event  all  the  residue  and 
rest  of  the  estate  remaining  at  the  death  of  the  husband  was  devised 
and  bequeathed  to  such  persons  and  in  such  way  as  her  husband  by  his 
last  will  and  testament  might  direct. 

Mr.  Gatling  died  in  1924,  not  having  married  a  second  time,  nor  did  he 
leave  a  last  will  and  testament  appointing  beneficiaries  thereunder  as  per- 
mitted by  his  wife's  will.  The  ulterior  limitations  contained  in  his  wife's 
will  upon  the  happening  of  all  these  events  just  recited  vested  in  the  persons 
designated  by  Mrs.  Catling's  will.  We  think,  therefore,  that  these  contingent 
remainders  having  become  vested  at  the  death  of  Mr.  Gatling,  they  are  liable, 
each  of  them,  to  the  proper  inheritance  tax  thereupon.  State  v.  Bridgers, 
161  N.  C,  247. 


License  Tax — Art  Film  Studios 

October  15,  1924. 

It  seems  that  this  corporation  has  domesticated  in  North  Carolina  and 
is  doing  business  in  the  State.  Stated  shortly,  and  as  we  understand  that 
business,  this  company  manufactures  films  in  Cleveland,  Ohio,  but  has  agents 
in  North  Carolina  who  interview  merchants  and  others  to  secure  from  them  a 
form  of  advertisement  of  their  business  which  is  to  be  projected  upon  the 
screens  in  the  various  moving  picture  shows  in  the  city  or  elsewhere  in 
North  Carolina.  This  company  charges  the  merchant  or  other  business 
concern  so  much  for  such  advertisement.  They  manufacture  the  films  to  be 
used  in  such  advertisements  at  their  studio  in  Cleveland,  Ohio.  After  this 
manufacture,  they  make  a  contract  with  the  owner  of  the  particular  theater 
at  which  they  are  to  be  exhibited,  to  pay  him  so  much  for  the  privilege 
of  running  these  films  upon  his  machine  and  of  throwing  the  pictures  upon 
his  screen. 

From  this  recapitulation  it  seems  very  clear  that  the  Art  Film  Studios 
is  not  engaged  in   the  business  of  manufacturing,  selling  or  leasing  films 
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used  in  moving  pictures  in  the  State  of  North  Carolina  and  consequently, 
cannot  have  imposed  upon  it  the  license  tax  provided  for  in  section  26  of  the 
Revenue  Act. 


License — Midget  Dispenser 

October  20,  1924. 

You  present  two  questions  to  this  office,  arising  out  of  the  use  of  the  so- 
called  "Midget  Dispenser,"  manufactured  by  the  National  Soda  Fountain 
Company  of  High  Point,  by  soft  drink  vendors.  This  "Midget  Dispenser" 
is  described  thus  by  Mr.  Bogart  in  his  letter  of  October  17th: 

The  Soda  Fountain  Company  manufactures  and  sells  to  vendors  carbonated 
water  contained  in  a  drum,  the  title  and  ownership  of  which  is  reserved  by 
the  company.  This  drum  has  two  pipes  or  valves,  and  these  are  connected 
with  a  receptacle  for  two  syrups,  also  provided  by  the  company,  and  with 
the  carbonated  water  drum.  The  vendor  hais  a  siphon  on  his  table,  and  the 
carbonated  water  in  the  drum  after  the  faucet  is  turned,  rushes  out  into 
the  glass  which  the  consumer  is  to  use,  with  the  syrup  already  mixed  by 
the  machinery  provided  by  the  company.  The  company  does  not  sell  the 
receptacle  for  the  syrup  nor  the  drum  containing  the  carbonated  water. 
The  vendor  notifies  the  company  when  these  are  about  to  become  exhausted, 
and  it  sends  and  substitutes  another  drum  and  another  receptacle  for  the 
syrups.  "What  money  the  company  makes,  then,  is  derived  from  the  profits 
in  the  sale  of  the  carbonated  water  and  the  syrups,  whereas,  the  vendor's 
profit  is  derived  from  the  consumer  who  drinks  from  the  glass  filled  from 
the  siphon. 

We  think  that  the  company  itself  is  taxable  under  section  57  of  the  Revenue 
Act  as  a  manufacturer  of  soft  drinks.  Whether  or  not  the  vendor  of  the 
drink  thus  prepared  by  the  company  is  also  taxable  under  section  67  of  the 
Revenue  Act,  is  a  more  difficult  question.  That  section  taxes  in  reality  the 
operation  of  a  soda  fountain.  A  simple  siphon  connected  as  the  siphon 
operated  by  the  vendor  is  with  this  drum  and  the  receptacle  for  the  syrups, 
is  more  like  a  sale  of  the  same  kind  of  drink  from  sealed  bottles,  than  a 
dispensing  from  a  soda  fountain.  Section  67  levies  a  license  tax  on  the 
business  of  operating  a  soda  fountain.  In  order  that  these  vendors  should 
be  taxed  under  that  section,  it  must  be  held  broadly  that  any  dispensing 
of  soft  drinks  through  a  siphon  is  operating  a  soda  fountain.  It  is,  therefore, 
under  the  statute  largely  a  question  for  the  determination  of  the  Commis- 
sioner of  Revenue  under  section  903-a  of  the  Revenue  Act.  Although  section 
67  in  its  title  appears  to  levy  a  tax  upon  vendors  of  carbonated  drinks,  yet 
in  reality  it  does  not  levy  such  tax  upon  vendors.  This  section  was  first 
incorporated  in  the  Revenue  Act  in  1913  and  was  in  the  form  in  which  it 
is  now  set  out  in  the  Revenue  Act  as  section  67. 

It  seems  that  in  1915  an  addition  was  made  to  it  which  levied  a  license  tax 
upon  all  vendors  of  carbonated  drinks  and  in  consequence,  the  title  was 
written  for  the  first  time  as  it  is  written  now.  While,  however,  the  Revenue 
Act  was  in  the  course  of  its  progress  through  the  two  houses,  the  tax 
upon  vendors  of  carbonated   drinks  was  stricken  out,  but  the  title  to   the 

16 


242  BIENNIAL   REPORT   OF   THE  ATTORNEY  GENERAL 

section  has  never  been  amended.  If,  therefore,  the  Commissioner  of  Revenue 
should  be  of  the  opinion  that  the  term  "soda  fountain"  covers  the  particular 
machine  used  in  this  instance,  those  who  use  this  particular  machine  would 
be  liable  under  section  67.  If,  however,  he  should  be  of  the  opinion  that 
the  term  "soda  fountain"  does  not  include  such  a  machine,  then  these 
vendors  would  not  be  taxable  under  section  67. 


Gift  Enterprise 

October  24,  1924. 

It  seems  that  the  Salem  China  Company  has  devised  a  scheme  through 
which  it  may  more  succeissfully  sell  its  goods,  which  scheme  may  be  described 
in  general  terms  as  follows: 

It  sells  to  local  dealers  a  forty-two  piece  dinner  set  with  an  agreement  be- 
tween the  china  company  and  the  local  dealer  that  the  local  dealer  may  issue 
coupons  to  all  cash  purchasers  of  goods  from  him  until  the  amount  of  such 
cash  purchasesi  reaches  the  sum  of  $10.  There  is  to  be  no  abatement  of  price 
to  the  purchaser.  On  the  contrary,  when  he  purchases  goods  from  the  local 
dealer  he  receives  them  at  the  ordinary  retail  prices.  The  coupons  are 
simply  checks  upon  the  amount  of  such  cash  purchases.  When  their  value 
reaches  $10  then  the  purchaser  may  take  these  coupons  to  the  local  dealer 
and  purchase,  if  he  chooses,  from  the  local  dealer,  this  forty-two  piece  din- 
ner set  of  china  at  the  actual  cost  price  of  same. 

It  is  manifest  from  this  that  it  is  a  scheme  primarily  to  sell  the  dinner 
set.  That  the  purchaser  may  be  induced  to  tra:le  with  the  local  dealer  by 
conditions  of  this  sort  is  simply  incident  to  the  sale  of  the  dinner  set,  as 
there  is  at  no  time  any  abatement  in  the  cash  prites  of  goods  purchased  by 
the  consumer  from  the  local  dealer. 

Upon  this  recitation  of  facts  the  question  presented  is  whether  or  not,  so 
far  as  the  local  dealer  is  concerned,  this  is  a  gift  enterprise  within  section 
53  of  the  Revenue  Act.  It  musit  be  confessed  that  the  question  is  difficult  and 
any  ruling  thereon,  therefore,  by  this  office  must  be  of  doubtful  validity  in 
the  absence  of  an  express  decision  of  the  Supreme  Court  of  this  State.  The 
only  interpretation  made  by  that  Court  of  its  definition  of  a  gift  enterprise 
is  contained  in  Winston  v.  Beeson,  135  N.  C.  In  that  case  the  Court  holds 
that  in  order  to  constitute  a  gift  enterprise  there  must  be  some  element  of 
chance  in  the  scheme  by  which  a  gift  is  assigned  to  a  particular  person. 
It  is  maniifest  that  there  is  no  element  of  chance  in  this  proposition.  In 
broad  terms  it  is  simply  a  scheme  through  which  the  manufacturers  of  this 
dinner  set  are  inducing  people  to  purchase. 

Section  903a  of  the  Revenue  Act  requires  the  Commissioner  of  Revenue  in 
construing  the  Act  to  give  the  same  such  construction  as  will  be  most  fav- 
orable to  tax  payers. 

For  these  reasons  we  advise  that  the  scheme  adopted  by  the  Salem  China 
Company  would  not  be  a  gift  enterprise  within  the  statute,  so  far  as  the  local 
dealer  who  distributes  these  coupons  is  concerned.  It  manifestly  is  not  a 
taxable  scheme  as  to  the  Salem  China  Company. 
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Foreign  Corporation — Franchisk  Tax 

Novemiber  7,  1924. 

We  have  had  in  our  hands  for  some  days  the  letter  of  Mr.  F.  L.  Fuller, 
General  Counsel  of  the  Liggett  &  Myers  Tobacco  Company,  in  relation  to  the 
franchise  tax  levied  by  your  Department  upon  that  company  for  doing  busi- 
ness in  the  State  of  North  Carolina. 

Since  the  extra  session  of  the  General  Assembly  in  1920  there  have  been 
under  certain  conditions  two  methods  of  ascertaining  the  franchise  tax  on 
corporations  in  North  Carolina.  Both  of  these  methods  apply  as  well  to 
domestic  corporations  as  to  foreign  corporations.  There  can  be,  therefore, 
no  discrimination  in  the  statute  against  the  latter  classL 

The  first  method  required  the  levy  of  a  fee  of  one  tenth  of  one  per  cent 
upon  the  proportion  of  the  subscribed  or  issued  and  outstanding  capital 
stock  of  the  corporation  represented  by  property  owned  and  used  for  business 
transacted  in  this  State.  The  second  method,  which  is  in  reality  an  excep- 
tion to  the  first,  is  applied  when  the  reports  of  the  corporation  show  capital 
stock  issued  and  outstanding  by  any  such  company  to  be  less  than  one-half 
of  the  assessed  value  for  taxation  of  all  the  property  of  such  company  in 
this  State  for  the  year  1920.  Then,  as  to  a  domestic  corporation,  the  meas- 
ure of  the  extent  to  which  the  corporate  franchise  of  any  such  corporation  is 
being  used  and  the  amount  of  franchise  tax  to  be  paid  by  any  corporation 
shall  be  calculated  with  reference  to  the  sum  of  one-half  of  the  total  assessed 
value  of  all  property  of  such  corporation  for  the  year  1920  in  this  State. 

With  reference  to  a  foreign  corporation,  when  the  report  shows  the  pro- 
portion of  capital  stock  of  a  foreign  corporation  apportionable  to  this  State, 
with  the  proportion  of  the  subscribed  or  issued  and  outstanding  capital 
stock  of  the  company  represented  by  its  property  or  business  in  this  State 
is  less  than  one-half  of  the  assessed  value  for  taxation  of  all  the  property  of 
such  company  in  this  State,  then  the  measiire  of  the  extent  to  which  the 
corporate  franchise  of  any  such  corporation  is  being  used  and  the  amount 
of  franchise  tax  to  be  paid  by  any  such  corporation  shall  be  calculated 
with  reference  to  the  sum  of  one-half  the  total  assessed  value  of  all  the 
property  of  such  corporation  in  this  State.  Of  course,  in  each  case  the  re- 
ports must  show  the  condition  under  which  the  second  method  of  assessing 
the  franchise  tax  is  to  be  operative.  That  is,  of  course,  a  matter  for  the 
determination  of  your  office  upon  the  reports  of  such  corporation. 

It  seems  that  in  the  particular  case  you  have  fixed  the  franchise  tax  of 
Liggett  &  Myers  Tobacco  Company  under  the  second  branch  of  the  propo- 
sition, i.e.,  you  have  arrived  at  it  by  taking  one-half  of  the  assessed  value 
for  taxation  of  all  the  property  of  the  company  in  the  State  for  the  year 
1924  under  section  89  (31/2)  of  the  Revenue  Act  of  1923.  Mr.  Fuller's  specific 
complaint  is,  if  we  understand  it,  first,  that  section  89  (3%)  is  insensible 
because  it  refers  to  the  rules  laid  down  in  section  82  of  this  act,  and  second, 
that  if  section  89  (31/2)  is  applied  to  Liggett  &  Myers  Tobacco  Company, 
there  would  result  an  inequality  in  the  taxation  of  foreign  corporations  do- 
ing business  in  North  Carolina.  We  do  not  understand  from  this  that  he 
claims  that  there  is  any  discrimination  in  the  provision  as  between  domestic 
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and  foreign  corporations.  It  would  be  impossible  to  do  that  successfully, 
because  the  wording  of  the  act  is  clear  and  distinct  in  applying  the  same 
rule  to  both  classes  of  corporations. 

Our  Supreme  Court  has  invariably  held  the  Revenue  and  Machinery  Acts 
enacted  at  the  biennial  regular  sessions  of  the  General  Assembly  in  pari 
materia  and,  consequently,  should  be  construed  together.  Much  more,  then, 
must  all  the  provisions  of  the  Revenue  Act  relating  to  the  levying  of  a  fran- 
chise tax  upon  corporations  of  both  classes,  domestic  and  foreign,  be  con- 
strued together  in  order  that  the  meaning  and  the  intent  of  the  Legislature 
should  be  definitely  determined.  That  Court  has  also  held  that  where  a 
law  on  a  particular  subject  has  been  revised  and  in  the  revision  there  is  a 
section  or  clause  which  is  doubtful  on  account  of  the  manner  in  which  it 
is  brought  forward  in  the  revisal,  the  original  statute  may  be  resorted  to  in 
order  to  ascertain  the  meaning  of  the  doubtful  clause. 

The  particular  provision  of  which  Mr.  Puller  complains  is  incorporated  in 
Chapter  I  of  the  Extra  Session  of  1920  as  section  7  (b).  That  particular 
section  refers  to  the  report  to  be  made  by  section  82  of  the  Revenue  Act  of 
1919.  The  reference  at  that  time  was  entirely  correct.  It  remained  correct 
in  the  Revenue  Act  of  1921,  as  it  is  incorporated  in  that  act  as  section 
82  (31/^).  In  the  Revenue  Act  of  1923,  however,  there  was  a  renumbering  of 
the  sections)  of  the  Revenue  Act,  with  the  consequence  that  section  89  took 
the  place  of  the  sections  82  in  the  two  preceeding  Revenue  Acts.  In  revis- 
ing the  law,  however,  in  section  89  (3^2),  section  82  was  not  corrected  to 
section  89.  It  is  a  familiar  rule  of  statutory  construction  that  where  in  the 
act  there  is  a  mere  clerical  error  which  is  corrected  by  the  context  of  the 
act  construed  in  connection  with  the  section  in  which  there  is  an  error,  the 
error  itself  should  be  disregarded.  Here,  then,  under  this  rule  of  construc- 
tion, though  we  have  section  82  of  this  act  in  section  89  {SV2),  it  is  neces- 
sarily corrected  by  the  context  to  be  section  89.  When  this  is  done,  it  is 
very  clear  that  Mr.  Fuller's  technical  ohjection  to  the  levy  of  the  tax  in  the 
particular  case  is  without  sound  basis. 

We  do  not  interpret  the  case  of  Air-way  Electric  Appliance  Corporation  v. 
Day,  et  al.,  handed  down  by  the  Supreme  Court  of  the  United  Statesi  on  Oc- 
tober 20,  1924,  as  applying  to  our  statute  or  the  method  of  levying  the 
franchise  tax  adopted  by  you  in  the  particular  case.     It  is  said  there: 

5.  A  license  fee  or  excise  of  a  given  per  cent  of  the  entire 
authorized  capital  of  a  foreign  corporation  doing  both  a  local 
and  interstate  business  in  several  States,  although  declared  by 
the  State  imposing  it  to  be  merely  a  charge  for  the  privilege 
of  conducting  a  local  business  therein,  is  essentially  and  for 
every  practical  purpose  a  tax  on  the  entire  business  of  the  cor- 
poration, including  that  which  is  interstate,  and  on  its  entire 
property  including  that  in  other  states;  and  this  because  the 
capital  stock  of  the  corporations  represents  all  its  business  of 
every  class  and  all  its  property  wherever  located. 

6.  When  tested,  as  it  must  be,  by  its  substance — its  essential 
and  practical  operation — rather  than  its  form  or  local  character- 
ization, such  a  license  fee  or  excise  is  unconstitutional  and  void 
as  illegally  burdening  interstate  commerce  and  also  as  wanting 
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in  due  process  because  laying  a  tax  on  property  beyond  the  juris- 
diction of  the  State.  International  Paper  Co.  v.  Massachusetts, 
246  U.  S.,  135,  141. 

In  North  Carolina,  however,  the  tax  is  not  levied  with  reference  to  the 
entire  authorized  capital  of  the  foreign  corporation  but  only  to  that  pro- 
portion of  its'  actual  issued  and  outstanding  capital  stock  as  represented  by 
the  property  of  the  corporation  located  in  North  Carolina.  It  was  upon 
this  distinction  that  the  Supreme  Court  of  the  United  States  hased  its  decis- 
ion in  the  Air-way  case. 

It  is,  we  think,  apparent  that  there  is  no  unconstitutional  discrimination 
between  foreign  corporations  when  one  pays  tax  upon  its  outstanding  and 
issued  capital  stock  as  represented  and  apportioned  by  its  property  in  the 
State,  and  one  pays  the  tax  which  is  calculated  with  reference  to  the  sum 
of  one-half  of  the  total  assessed  value  of  all  the  property  of  such  corporation 
in  this  State.     In  other  words,  it  is  a  legitimate  classification. 


Inheritance  Tax — Vested   Interest 

December  23,  1924. 
In   the  Matter  of  the  Estate  of  John   W.   Smith 

Stated  broadly,  Mr.  Smith's  will  created  a  trust  of  all  his  property  which 
was  to  last  for  two  periods,  ten  and  five  years.  His  main  purpose  was  to  give 
all  of  his  property  to  his  wife  and  two  sons,  protecting,  however,  the  interest 
of  the  two  sons  from  their  own  wastefulness  or  extravagance  by  creating 
the  trust.  If  a  son  should  die  without  leaving  issue  during  the  running  of 
the  trust,  then  in  item  11  of  the  will  he  gives  the  residue  of  his  estate  to 
Minnie  Smith,  Mrs.  Daisy  E.  Beasley  and  Mamie  R.  Suitt,  to  be  divided 
equally  among  them.  Both  of  Mr.  Smith's  sons  died  during  the  pendency 
of  the  trust  and  without  leaving  issue  at  all.  Consequently  the  residue  of 
his  estate  vested  in  those  named  who  are  still  living. 

However,  it  appears  from  the  trust  created  by  the  will  that  it  still  con- 
tinues for  the  ten  year  period  for  the  benefit  of  the  widow  of  John  W. 
Smith,  who  is  still  living.  We  think  it  quite  clear  that  the  estate  is  taxable 
now  to  the  widow  in  proportion  to  the  appraised  value  of  her  share  less 
the  deduction  allowed  by  the  statute,  and  to  the  three  ladies  who  take  the 
residue  in  the  proportion  which  they  take  and  subject  to  the  rates  to  be  fixed 
by  their  relationship  to  the  deceased  testator. 


F'ranchise  Tax — Doing  Business 

February  4,  1925. 

In  re  Wright-Bachmann  Lumber  Company 

This  company  came  into  North  Carolina  some  years  ago  and  domesti- 
cated under  the  laws  of  this  State  to  do  the  business  of  purchasing  and 
selling   lumber    and    timber-lands.      It    had    also    authority    to    manufacture 
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lumber.  It  seems  that  it  purchased  in  the  State  a  large  quantity  of  these 
timber  lands.  For  the  last  several  years  it  has  held  such  lands  witliout 
either  manufacturing  lumber  or  selling  the  lands  themselves.  Upon  this 
it  claims  that  it  is  not  doing  business  in  the  State  in  such  way  as  to  sub- 
ject itself  to  the  annual  franchise  tax. 

We  have  always  regarded  the  test  of  not  doing  business  in  a  particular 
year  if  a  corporation  was  authorized  to  do  the  business  or  if  doing  busi- 
ness, not  doing  it  at  a  profit,  as  not  being  a  test  as  to  whether  a  corporation  is 
liable  to  the  annual  franchise  tax.  The  syllabus  to  Lane  Timber  Company 
V.  Hynson,  299  Fed.  Rep.,  619,  it  seems  to  us  is  controlling.    It  is  as  follows: 

A  corporation  organized  for  the  purpose  of  buying  and  sell- 
ing timber-lands,  which  held  a  large  quantity  of  such  lands 
being  offered  on  the  market  through  agents,  but  which  did  no 
other  business,  and  had  bought  no  timber-land,  and  had  made 
no  sales  for  some  time,  field  a  corporation  "doing  business," 
and  assessment  of  tax  against  it  by  collector  of  internal  revenue 
was  authorized. 

A  corporation  has  not  ceased  doing  business,  so  as  to  be 
exempt  from  tax  on  corporations  doing  business,  when  corpo- 
rate activities  have  not  been  transferred  to  some  other  com- 
pany or  individual,  and  the  corporate  existence  is  preserved 
for  the  purpose  for  which  it  was  organized. 


Income  Tax — Foreign   Corporation — Doing   Business 

March  26,  1925. 

We  have  considered  the  letter  of  the  Baldwin  Piano  Company  of  March 
12th  with  reference  to  the  liability  of  that  company  for  income  tax  upon 
business  done  in  North  Carolina.  Boiled  down  to  its  essential  elements, 
this  company's  plan  to  do  business  may  be  stated  as  follows: 

Dealers  in  pianos  in  North  Carolina  are  appointed  their  agents  to  sell 
pianos  in  this  State.  Pianos  are  stored  in  the  warehouse  of  the  dealer  an'd 
are  sold  from  such  warehouse  or  store.  The  title  to  the  pianos  does  not 
pass  from  the  Baldwin  Company  to  such  dealers  until  they  are  fully  paid 
for.  When  they  are  sold  to  proposed  purchasers  on  the  installment  plan,  the 
dealer  forwards  to  the  Baldwin  Company  the  retail  purchaser's  contracts. 
The  dealer  collects  the  periodical  pajmaents  and  transmits  them  to  the 
Baldwin  Company  at  Cincinnati.  In  all  cases,  whether  a  sale  is  for  cash 
or  upon  the  installment  plan,  the  dealer  is  compensated  by  commissions 
upon  such  sale. 

We  think  that  under  circumstances  of  this  sort,  the  Baldwin  Piano  Com- 
pany is  doing  business  in  North  Carolina  and  is  liable  to  income  tax  upon 
such  business.      Cheney  Bros.  Co.  v.  Mass.,  246  U.  S.,  147. 


Inheritance  Tax — Exemptions 

April  21,  1925. 

You  have  today  submitted  to  me  inheritance  tax  inventory  of  the  estate 
of  J.  M.  Rogers,  Wachovia  Bank  &  Trust  Company  and  Francis  M.  Rogers, 
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Executors.  You  submit  also  correspondence  between  your  office  and  repre- 
sentatives of  this  estate  and  ask  for  a  ruling  from  this  Department  as  to 
whether  the  requests  in  items  10,  11,  12  and  15  are  subject  to  inheritance 
tax. 

By  Item  10  of  the  will  $5,000  is  bequeathed  to  the  foreign  mission  com- 
mittee of  the  Presbyterian  Church  (South)  to  be  used  in  connection  with 
the  Mary  Erwin  Rogers  Hospital  in  China.  By  item  11,  $5,000  is  be- 
queathed to  the  home  mission  committee  of  the  Presbyterian  Church  (South) 
in  the  United  States.  By  item  12,  a  bequest  of  $2,500  is  made  to  the  execu- 
tive committee  of  Christian  education  and  ministerial  relief  of  the  Presby- 
terian Church  (South)  in  the  United  States.  By  item  15,  a  bequest  of  $1,000 
is  made  to  the  trustees  of  Stillman  Institute  of  the  Presbyterian  Church  of 
Tuscaloosa,  Alabama. 

By  the  3d  subsection  of  section  6,  Chapter  4,  Laws  of  1923,  it  is  provided: 

That  no  taxes  be  imposed  or  collected  under  this  section  on 
legacies  or  property  passing  by  will  or  otherwise  or  by  the  laws 
of  this  State  to  religious,  educational  or  charitable  corporations 
(not  conducted  for  profit)   in  this  State. 

It  is  thus  apparent  that  it  was  the  intent  of  the  Legislature  to  exempt 
from  this  inheritance  tax  only  those  beneficiaries  who  were  within  the 
State  of  North  Carolina. 

It  is  contended  by  the  executors  that  some  of  these  bequests  are  not  tax- 
able for  the  reason  that  the  Presbyterian  Church  (South)  was  incorporated 
by  Legislative  action  of  this  State  in  1866.  That  fact  is  not  determi- 
native of  the  matter.  The  right  to  tax  is  usually  determined,  not  by  the 
residence  of  the  guardian,  executor  or  trustee,. but  by  that  of  the  beneficiary 
of  a  trust.  That  principal  runs  through  the  whole  of  our  taxation  laws. 
The  situs  for  taxation  and  the  relationship  of  parties  are  usually  deter- 
mined upon  these  facts  as  they  affect  a  beneficiary  and  not  a  trustee. 

It  is  my  opinion,  therefore,  that  the  bequest  of  $5,000  in  the  10th  item 
of  this  will  is  taxable  under  our  law  for  the  reason  that  the  beneficiary  is 
not  a  resident  of  this  State. 

The  imposition  of  the  inheritance  tax  under  items  11  and  12  of  the  will 
should  be  determined  upon  ascertaining  what  part,  if  any,  of  those  bequests 
go  to  residents  of  this  State. 

The  bequest  in  item  15  of  the  will  is  taxable  for  the  same  reason  as  indi- 
cated with  respect  to  item  10. 


Automobiles — License  Tax — Federal  Agencies 

May  15,  1925. 

You  submit  to  me  a  letter  of  Honorable  Andrew  W.  Mellon,  Secretary  of 
the  Treasury  of  the  United  States,  in  regard  to  North  Carolina  automobile 
license  plates.  Secretary  Mellon  states  that  it  is  the  desire  of  his  Depart- 
ment to  use  certain  motor  vehicles  forfeited  for  violations  of  the  custom 
laws  or  national  prohibition  act  in  the  enforcement  of  these  laws,  and  to 
assign  certain  of  these  forfeited  automobiles  for  such  use  in  this  State.     He 
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states  that  under  a  decision  of  the  Comptroller  General  of  September  20, 
1921,  the  Treasury  Department  is  not  permitted  to  purchase  license  plates 
from  the  State.  He,  therefore,  in  this  letter  to  Governor  McLean  requests 
the  assignment,  upon  proper  application  for  use  in  this  work,  of  a  number  of 
license  tags  for  use  on  these  automobiles. 

You  ask  if  this  may  be  done  by  your  Department  without  the  collection 
of  the  usual  license  fees  required  for  the  issuance  of  the  automobile  plates. 

This  State  has  no  right  to  tax  the  instruments,  means  or  agencies  pro- 
vided or  selected  by  the  United  States  to  enable  it  to  carry  into  execution 
its  legitimate  powers  and  functions.  Such  has  been  the  uniform  holding  of 
the  courts  and  the  practice  from  the  beginning  of  the  government.  See 
McCullough  v.  Maryland,  4  Wheat.,  315;    4  L.  Ed.,  579. 

I  would  then  say  that  as  a  matter  of  principle,  this  State  cannot  tax  auto- 
mobiles owned  and  operated  by  the  United  States  Government,  nor  could 
it  require  the  Federal  Government  to  purchase  the  automobile  plates  be- 
fore being  entitled  to  operate  these  cars.  In  other  words,  the  Federal  Gov- 
ernment might  place  these  automobiles  in  operation  in  the  State  without 
Obtaining  the  plates  and  without  paying  the  license  fees  ordinarily  required 
for  their  operation.  I  find  that  this  has  been  directly  decided  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Johnson  v.  State  of  Maryland, 
254  U.  S.,  51;  41  Sup.  Ct.  Rep.,  16.  In  that  case  it  was  held  that  the  State 
cannot  require  the  driver  of  a  Government  motor  truck  carrying  the  mails 
to  procure  a  license  after  satisfying  its  officials  of  his  competence  and  pay- 
ing a  fee  therefor.  Of  course,  the  operator  of  a  Government  automobile  or 
truck  would  be  subject  to  the  usual  laws  of  the  road  while  engaged  in  thTe 
operation  of  such  a  machine,  but  that  matter  does  not  here  arise. 

It  being  clear,  then,  that  this  State  may  not  require  the  payment  of  the 
license  fees  in  question  by  the  Government  and  that  such  cars  may  be  ope- 
rated without  such  payment,  it  remains  to  determine  what  your  department 
should  do  in  response  to  this  request  from  Secretary  Mellon.  His  depart- 
ment could  operate  the  cars  without  attaching  plates  to  them,  but  for 
obvious  reasons  he  wants  to  operate  the  cars  in  the  ordinary  and  usual  way. 

I  think  that  you  have  a  right  to  allocate  to  the  Treasury  Department 
such  number  of  these  license  plates  as  would  meet  its  needs  and  deliver 
them  to  the  proper  officials  of  the  Federal  Government  without  requiring  the 
payment  of  the  license  fees.  There  is  a  comity  which  exists  between  differ- 
ent governments  by  reason  of  which  they  seek  to  tide  each  other  in  the 
performance  of  their  functions.  That  principle  applies  between  different 
nations.  It  has  stronger  force  and  there  is  greater  reason  for  its  applica- 
tion between  the  several  states  of  the  American  Union  and  between  the 
Federal  Government  and  a  particular  state.  There  is  all  the  more  reason 
why  that  spirit  of  comity  should  be  called  into  play  as  it  affects  the  instant 
matter  when  we  consider  that  the  Federal  Government  is  seeking  to  use 
these  plates  so  that  it  may  better  enforce  those  laws  in  which  the  citizens 
of  this  State  are  equally  interested  with  those  of  all  the  other  states. 

For  the  reasons  stated,  I  advise  that  you  have  the  right  to  allocate  and 
issue  these  automobile  plates  as  requested  by  Secretary  Mellon. 
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Gasoline  Tax — Refund 

May  30,  1925. 
In  the  Matter  of  Gasoline  Tax 

The  definitions  contained  in  the  act,  C.  S.  Section  2613(c),  are  as  follows: 

Motor  vehicles  shall  include  all  vehicles,  etc.,  which  are  operated  or  pro- 
pelled by  combustion  of  gasoline,  etc.,  for  travel  on  the  public  highways. 
The  term  "dealer"  is  defined  as  any  person  or  corporation  who  has  in  his 
(or  its)  possession  for  sale  to  the  consumer  any  gasoline,  etc.,  for  operating 
or  propelling  motor  vehicles  as  herein  defined  for  use,  distribution  or  sale 
iu  the  State.  Motor  vehicles  are  defined  as  those  which  are  operated  and 
used  for  travel  on  the  public  highways. 

Section  2613(d)  levies  the  tax  on  sales  or  distributions  as  dealers  or  dis- 
tributors of  motor  vehicle  fuel  as  above  defined. 

Section  2613(e)  provides  for  reports  each  month  of  the  number  of  gallons 
of  motor  vehicle  fuel  purchased  and  sold  to  be  used  in  motor  vehicles  by 
him  or  them  during  the  preceding  calendar  month. 

It  is  manifest  from  this  short  recapitulation  of  the  salient  provisions  of 
the  statute  that  all  gasoline,  etc.,  brought  into  the  State  of  North  Carolina 
for  sale  or  distribution  therein  when  it  is  to  be  used  in  motor  vehicles  as 
defined  in  the  act,  i.e.,  those  operated  and  used  for  travel  on  the  public 
highways,  is  to  pay  the  tax  of  4c  per  gallon.  All  gasoline  not  so  used  is 
not  subject  to  the  tax.  The  general  practice  has  been  in  the  administration 
of  this  law  that  the  importers  of  gasoline  into  the  State,  the  great  dealers 
in  the  product,  have  by  general  consent  paid  the  tax  upon  gasoline  brought 
into  the  State  by  them  and  distributed  and  sold  in  the  State.  They  sell  and 
distribute  the  gasoline  some  times  to  retail  dealers  and  some  times  to  whole- 
sale dealers.  Under  circumstances  of  this  sort,  certain  claims  for  refund 
of  taxes  paid  upon  the  sale  of  gasoline  in  the  State  have  been  made  to  your 
oflice. 

(1)  The  wholesale  dealer  has  made  a  claim  for  refund  of  taxes  on  gaso- 
line actually  consumed  by  him  in  his  delivery  trucks  but  not  sold.  We 
think  that  if  this  wholesale  dealer  has  imported  the  gasoline  from  another 
state  and  that  he  has  paid  the  tax  of  4  cents  upon  it,  the  same  not  having 
been  paid  by  the  great  distributors,  then  he  would  be  entitled  to  a  refund 
limited  strictly  to  the  gasoline  actually  used  by  him  in  the  distribution  of 
the  product  to  the  retail  dealer  whom  he  serves.  If,  however,  these  great 
distributors  have  themselves  paid  the  tax  and  he  has  purchased  from  them, 
then  neither  in  law  or  equity  has  he  any  claim  to  the  refund,  because  his 
payment  of  the  tax  is  only  indirect  as  it  is  included  in  the  wholesale  price 
to  him  by  the  distributor.  Under  circumstances  of  this  kind  we  think  the 
claim  on  the  part  of  the  distributor  for  this  particular  gasoline  so  viewed 
would  be  a  valid  one.  It  is  only  in  this  way  that  the  law  could  be  properly 
and  justly  administered  with  reference  to  gasoline  brought  into  the  State 
but  consumed  without  sale  by  the  importer. 

(2)  Claims  have  been  made  for  a  refund  of  the  gasoline  tax  by  those 
who  have  purchased  it  from  the  distributors  who  have  paid  the  tax  upon 
the  gasoline,  but  the  purchasers  have  used  it,  not  in  operating  a  motor 
vehicle  for  travel  on  the  public  highways,  but   in  some   other  way  which 
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does  not  bring  it  within  the  meaning  of  the  taxing  statute.  We  think  the 
observations  under  No.  1,  above,  are  applicable  also  to  this  condition.  The 
gasoline  has  been  brought  into  the  State  and  has  been  sold  for  general 
purposes  including  the  operating  of  motor  vehicles  on  the  public  highway. 
The  tax  has  been  paid  by  the  immediate  importer.  If,  therefore,  there 
should  be  any  refund  in  such  case,  the  claim  for  the  same  must  be  made 
by  the  person  thus  using  the  gasoline  in  the  first  instance  to  the  importer, 
with  the  importer  to  make  the  claim  for  the  refund  to  the  Department. 

It  is  not  always  true  that  the  tax  levied  by  the  State  fixes  definitely  and' 
positively  the  selling  rate  of  the  product.  The  importer  may  be  willing  to 
pay  a  part  of  the  tax  in  order  to  obtain  customers.  Manifestly,  then,  it 
would  be  unjust  and  improper  for  the  refund  to  be  made  to  that  customer 
immediately  instead  of  through  a  claim  made  by  the  importer  himself.  In 
other  words,  the  claim  for  refund  must  be  made  in  all  instances  by  the  per- 
son, firm  or  corporation  which  pays  the  tax.  A  somewhat  similar  act  im- 
posing a  tax  upon  the  sale  of  gasoline  for  use  in  motors  on  public  high- 
ways has  been  sustained  by  the  United  States  Supreme  Court  in  Pearce  Oil 
Corporation  v.  Hopkins,  264  U.  S.,  137. 


Inheritance  Tax — $200   Exemption 

June  19,  1925. 

The  Revenue  Act  of  1923,  last  clause  of  the  first  paragraph,  on  page  7 
of  the  same,  contained  this  provision: 

Nor  shall  any  tax  be  imposed  in  any  case  where  the  whole 
amount  of  such  legacy  or  devise  does  not  exceed  two  hundred 
dollars  in  value. 

The  former  Attorney  General,  Judge  Manning,  ruled  that  this  provision 
of  the  statute  applied  only  to  estates  where  the  decedent  died  testate,  and 
that  as  to  those  estates,  no  tax  could  be  levied  under  conditions  stated  in 
the  statute.  It  was  otherwise  where  the  decedent  died  intestate,  as  from 
the  wording  of  the  law  it  is  clear  that  it  was  confined  to  cases  of  testacy. 

In  this  opinion  this  ofiice  concurs  as  to  the  Act  of  1923. 


Income  Tax — Deduction  of  Gifts 

July  2,  1925. 

You  ask  the  opinion  of  this  office  as  to  whether  corporations  are  entitled 
to  the  deduction  for  contributions  as  set  out  in  subsection  9,  section  306, 
Revenue  Act  of  1923.     That  subsection  is  as  follows: 

Contributions  or  gifts  made  within  the  taxable  year  to  cor- 
porations or  associations  operated  exclusively  for  religious, 
charitable,  scientific,  or  educational  purposes,  or  for  the  preven- 
tion of  cruelty  to  children  or  animals,  no  part  of  the  net  earn- 
ings of  which  inures  to  the  benefit  of  any  private  stockholder 
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or  individual,  to  an  amount  not  in  excess  of  fifteen  per  centum 
of  the  taxpayer's  net  income  as  computed  without  the  benefit  of 
this  subdivision. 

Subsection  1  of  section  105  of  the  Revenue  Act  of  1923  is  as  follows: 

The  word  "taxpayer"  includes  any  individual,  corporation  or 
fiduciary  subject  to  the  tax  imposed  by  this  act. 

It  is  my  opinion  that  corporations  are  entitled  to  the  deduction  for  con- 
tributions or  gifts  as  allowed  in  the  quoted  section. 


Industrial  Banks — Reports 

July  14,  1925. 

In  reply  to  requests  submitted  by  you  for  ruling  on  the  subject,  I  have 
to  say  that  in  my  opinion  industrial  banks  should  be  permitted  to  report 
under  the  same  law  as  other  banks  and  upon  the  form  prepared  for  and 
used  by  banks  generally. 

I  refrain  from  a  lengthy  discussion  of  the  subject  since  we  have  heretofore 
gone  into  it  fully,  and  herewith  simply  give  you  my  ruling  on  the  matter. 


Income  Tax — N.  C.  Railroad 

July  29,  1925. 

In  the  Matter  of  Income  Tax  from  the  N.  C.  Railroad 

The  State  of  North  Carolina  owns  the  controlling  stock  in  this  corpora- 
tion. It  is,  however,  in  no  sense  a  part  of  the  State  Government.  In  the 
investment  the  State  is  acting  the  ordinary  part  of  a  stockholder  in  the 
corporation.  That  corporation  is  controlled  by  its  stockholders  and  board 
of  directors  as  is  any  other  corporation.  I  can  see  no  reason  in  law  why 
this  corporate  entity  should  be  exempt  from  the  payment  of  income  tax, 
whereas,  all  other  corporations,  railroad  and  otherwise,  are  paying  income 
tax.  The  lease  of  the  North  Carolina  Railroad  Company  to  the  Southern 
Railway  Company  makes  provision  for  the  payment  of  income  taxes  assessed 
upon  the  North  Carolina  Railroad  Company  by  the  Southern  Railway  Com- 
pany.    The  part  of  the  lease  material  is  as  follows: 

All  of  such  taxes  and  assessments  shall  be  paid  by  the  party 
of  the  second  part  so  as  to  entirely  relieve  the  party  of  the  first 
part  of  the  payment  of  any  taxes  of  any  nature  whatever  dur- 
ing the  continuance  of  this  lease  upon  the  property  leased  or 
franchise  of  the  party  of  the  first  part  or  its  income  from  the 
leased  property. 
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Statutes — Sections  39  and  56 

August  4,  1925. 

You  call  my  attention  to  Sections  39  and  56  of  the  Revenue  Act  of  1925 
and  ask  for  construction  by  this  office  of  these  two  sections. 

Section  39  is  entitled  "Commission  Merchants"  and,  after  levying  a  tax 
on  such  merchants,  provides  "and  on  every  person,  firm  or  corporation  sell- 
ing, or  offering  for  sale,  stocks  in  foreign  corporations,  an  annual  tax  of 
$200."  Section  56  imposes  a  tax  on  dealers  in  stocks,  bonds  and  other  se- 
curities, the  tax  being  graduated  according  to  the  population  of  the  town  in 
which  carried  on. 

There  is  apparent  conflict  between  the  concluding  part  of  Section  39  and 
Section  56.  One  who  obtains  license  under  Section  56  to  deal  in  stocks, 
bonds  and  other  securities  would  thereby  be  licensed  to  deal  in  stocks  in 
foreign  corporations  covered  by  Section  39. 

It  is  a  rule  of  statutory  construction  obtaining  generally  and  further 
explained  in  Section  204  of  the  Revenue  Act  that  your  construction  of  the 
Act  is  to  be  favorable  to  the  taxpayer.  Following  that  principle,  in  view 
of  the  conflict  between  Sections  39  and  56,  you  should  disregard  provisions 
at  the  end  of  Section  39  and  impose  and  collect  taxes  on  stock  dealers  as 
set  out  in  Section  56. 

Construing  Section  39  with  Section  101,  a  county  would  have  the  right  to 
impose  a  tax  on  dealers  in  stock  of  foreign  corporations  similar  to  that  im- 
posed by  that  Section.  Section  56  prevents  the  imposition  of  license  tax 
by  a  county,  city  or  town  on  the  stockbroker  therein  described.  I  think  the 
provision  contained  in  Section  56  prohibiting  the  imposition  of  license  tax 
under  that  Section  should  be  followed  by  the  counties  for  the  reason  that 
you  are  operating  under  Section  56,  and  for  the  further  reason  that  one 
being  licensed  under  that  Section  by  your  department  has  thereby  the  right 
to  deal  in  stock  of  foreign  corporations,  and  if  this  construction  is  followed 
that  limitation  would  apply  on  the  counties  in  any  effort  to  impose  the  tax 
on  dealers  in  such  stocks,  bonds  or  other  securities. 


Gasoline  Tax — Refitni) 

August  6,  1925. 

You  submit  to  me  letter  of  postmaster  at  Greenville,  N.  C,  addressed  to 
Honorable  W.  N.  Everett,  Secretary  of  State,  asking  for  forms  for  refund 
of  3  cents  per  gallon  on  gasoline  used  by  Government  owned  motor  vehicles 
at  that  postofflce. 

It  is  my  opinion  that  your  Department  is  not  liable  for  and  should  not 
make  the  payment  requested.  I  advised  you  in  a  letter  of  May  15th  that  the 
State  could  not  require  payment  of  license  tax  on  Government  owned  and 
operated  motor  vehicles.  The  gasoline  tax  is  entirely  different  and  distinct 
from  the  license  plate  tax.  The  gasoline  tax  is  paid  by  the  dealer.  You 
have  collected  no  such  tax  from  the  United  States  Government  or  from  any 
of  its  departments  or  officers.     The  fact  that  the  Go'vernment  may  have  paid 
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an  increased  price  for  the  gasoline  used  by  it  as  a  consequence  of  the  pay- 
ment of  the  tax  by  the  dealer  gives  it  no  claim  for  a  refund  by  your  Depart- 
ment. Such  an  increased  price  is  always  incident  to  the  imposition  of  taxes 
upon  a  dealer  who  sells  to  the  consumer.  It  cannot  properly  and  legally  be 
said  that  such  a  tax  has  been  levied  against  or  paid  by  the  consumer  so  as  to 
entitle  him  to  a  refund  where  such  is  permitted  for  the  recovery  of  taxes  im- 
properly or  illegally  paid. 

There  are  other  reasons  in  support  of  this  view,  but  for  the  reasons  stated, 
I  advise  that  your  Department  should  not  make  the  payments  requested. 


Income  Tax — N.  C.  Railroad 

August   6,   1925. 

After  giving  careful  consideration  to  the  letter  of  Assistant  Attorney  Gen- 
eral Nash  in  re:  Taxation  of  income  of  North  Carolina  Railroad,  I  reached 
the  same  conclusion  as  expressed  in  his  letter.  In  my  examination  of  the 
subject,  I  have  compared  Revenue  Acts  of  1921,  1923,  and  1925.  In  subsec- 
tion (c)  of  section  4  of  each  of  these  acts  it  is  provided  that  the  income  tax 
shall  be  levied  on  and  payable  by  "every  domestic  corporation."  The  method 
by  which  the  tax  is  to  be  imposed  upon  the  income  of  railroads  and  other 
public  service  corporationsi  is  set  out  in  section  202  of  the  Acts.  The  method 
of  ascertaining  the  net  income  as  therein  provided  was  sustained  by  the 
Supreme  Court  of  the  United  States  in  Railroad  Companies  v.  Dougliton, 
Commissioner,  in  262  U.  S.,  413.  There  is  nothing  in  the  acts  nor  in  the 
opinion  of  the  United  States  Supreme  Court  which  in  any  way  operates  to 
relieve  the  North  Carolina  Railroad  from  the  payment  of  an  income  tax. 
On  the  contrary,  the  reasoning  in  that  opinion  and  the  approval  by  the  Court 
of  the  method  used  by  the  State  in  ascertaining  the  net  income  of  railroads 
is  in  entire  harmony  with  the  contention  that  the  income  of  the  North  Caro- 
lina Railroad  is  taxable. 

I  am  of  opinion  that  the  income  of  that  railroad  is  taxable  under  the  Acts 
of  1921  and  1923.  Certainly,  there  can  be  no  question  about  it  under  the 
Acts  of  1925,  which  permits  the  deduction  of  "rents  paid  within  this  State" 
from  net  operating  income.  Such  a  deduction  was  not  permitted  by  the 
Acts  of  1921  and  1923,  but  the  Supreme  Court  of  the  United  States  held  that 
net  income  could  be  ascertained  and  taxed  without  the  deduction  of  capital 
charges  such  as  these,  as  the  North  Carolina  statute  used  the  railroad  prop- 
erty operated  within  the  State  as  the  entity  to  be  taxed. 

As  stated,  I  concur  in  the  opinion  of  Mr.  Nash  that  the  income  of  the  North 
Carolina  Railroad  is  taxable  under  the  Acts  of  1921  and  1923. 


License  Tax — Contractors 

August  17,  1925. 

In  Section  45-a  of  the  Revenue  Act,  the  General  Assembly  of  1925  imposes 
a  license  or  occupation  tax  on  every  person,  firm  or  corporation  who  for  a 
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fixed  price  or  fee  undertalies  to  construct  buildings,  highways  or  other  struc- 
tures in  accordance  with  the  plans  and  specifications  prepared  by  a  licensed 
architect  or  registered  engineer.     It  grades  the  amount  of  the  tax  as  follows: 

If  the  contract  price  is  not  less  than  $10,000  nor  more  than  $100,000,  the 
annual  license  tax  is  to  be  |250.  Where,  however,  the  structure  is  to  cost 
more  than  |100,000,  the  annual  license  tax  shall  be  $500. 

It  is  quite  possible  that  a  single  contracting  firm  or  corporation  may  under- 
take to  erect  a  structure  in  one  county  where  the  cost  would  be  between  $10,- 
000  and  $100,000,  while  the  same  firm  or  corporation  could  undertake  to 
construct  a  structure  whose  cost  would  be  more  than  $100,000.  It  seems  to 
me  that  in  such  case  the  General  Assemibly  liaving  graduated  the  tax  by  the 
cost  of  the  work  to  be  done,  that  this  contractor,  whether  firm  or  corporation, 
would  be  liable  for  the  $250  license  tax  on  one  conti'act  and  $500  on  the  other 
contract.  The  act  does  not  tax  the  doing  of  the  business  specifically  but 
the  entering  into  the  particular  contract.  Section  22  of  the  Revenue  Act 
declares: 

Unless  otherwise  provided  in  the  section  levying  the  tax,  the 
tax  levied  for  the  use  and  benefit  of  the  State  shall  be  collected 
in  each  county  in  which  the  business  is  conducted. 

It  also  declares  that  if  a  business  that  is  made  taxable  under  this  schedule 
is  carried  on  at  two  or  more  separate  places,  a  separate  license  for  each  place 
of  (business  shall  be  required.  Consequently,  it  sieems  quite  clear  that  if  in 
one  county  a  particular  firm  has  a  contract  of  from  $10,000  to  $100,000,  the 
county  itself  may  levy  the  same  tax  that  the  State  does,  i.e.,  $250,  and  if  the 
same  firm  or  corporation  has  a  contract  for  construction  exceeding  $100,000 
in  another  county,  that  county  may  also  collect  the  $500  annual  tax.  See 
section  101. 

I  do  not  understand  that  if  this  tax  is  collected  one  year  and  the  contract 
is  not  completed  until  the  ensuing  year  that  an  additional  license  tax  can 
be  required  of  the  company  during  the  second  year,  the  time  of  the  contract 
itself  fixing  the  annual  tax.  This  seems  contrary  to  section  22,  which  re- 
quires the  license  issued  under  schedule  to  expire  on  the  31st  day  of  May 
of  each  year.  I  interpret  section  45-a',  however,  as  from  its  nature  and  the 
nature  of  the  tax  which  is  levied  forming  an  exception  to  this  general  rule. 


Gasoline  Tax — Refund 

August  19,  1925. 

Replying  to  your  inquiry  of  the  14th,  as  to  refund  of  gasoline  tax.  We 
beg  to  advise  that  the  so  called  gasoline  tax  is  not,  of  course,  technically  a 
tax  on  gasoline  but  a  privilege  tax  upon  those  who  "engage  in  the  sale  or 
distribution  of  motor  vehicle  fuel,  as  herein  defined."  (Section  33,  Highway 
Act)  Section  34  in  providing  the  machinery  for  the  collection  of  this  tax 
says  the  statement  given  by  the  dealer  shall  show  "the  gallons-  of  motor 
vehicle  fuel  purchased  and  sold  to  be  used  in  motor  vehicles."  We  have 
then  a  privilege  tax  upon  the  distributor  of  motor  vehicle  fuel  graduated 
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or  measured  by  the  volume  of  business  doue  by  the  dealer  in  this  particular 
article.  Still  further  limited,  however,  by  the  purpose  for  which  the  fuel 
is  to  be  used.  This  measure  presents  some  difficulties  both  to  the  dealer 
and  the  tax  collector,  but  similar  tests  in  other  States  have  been  approved 
both  by  the  State  and  Federal  Courts.     See 

Standard  Oil  Company  v.  Brodie,  153  Arkansas  114. 
Pierce  Oil  Company  v.  Hopkins,  282  Federal  253. 
Askew  V.  Continental  Oil  Company,  252  U.  S.  444. 
Bowman  v.  Continential  Oil  Company,  256  U.  S.  642. 

It  is  familiar  learning  that  one  that  would  take  advantage  of  an  exception 
must  assume  the  burden  of  proof.  Gasoline  is  so  generally  used  for  propel- 
ling motor  vehicles  that  one  claiming  another  use  is  clearly  the  exception. 
Section  32,  subsection  A,  of  the  Highway  Act  defines  a  motor  vehicle  as  one 
propelled  by  a  combustion  engine  and  operated  and  used  for  travel  upon  the 
public  highways.  The  law  would  have  been  valid  if  the  measure  of  the 
dealers  tax  had  been  the  entire  amount  of  gasoline  bought  or  sold  by  him. 
but  the  Legislature  realizing  the  universal  tendency  to  pass  the  tax  on  to 
the  ultimate  consumer  sought  to  limit  the  burden  of  the  tax  as  far  as  prac- 
ticable to  those  receiving  a  special  benefit  from  the  use  to  which  the  tax 
was  to  be  put.  They  adopted,  therefore,  as  the  measure  of  the  tax  the 
amount  M  gasoline  sold  or  distributed  for  use  in  motor  vehicles.  This  sets 
up  a  standard  that  it  is  practical  to  administer.  The  measure  is  not  the 
ultimate  and  final  use  to  which  the  fuel  is  put  but  the  kind  or  character  of 
the  machine  that  it  is  bought  to  operate.  A  dealer  would  be  in  hopeless 
confusion  if  he  had  to  divide  the  quantity  of  gasoline  that  he  sells  for  use 
in  a  truck,  for  instance  into  two  parts,  one  being  consumed  by  the  truck 
while  on  the  highway  and  the  other  being  consumed  by  the  truck  while  off 
the  highway. 

Ordinarily  only  the  person  who  pays  a  tax  can  claim  a  refund,  CS-7979. 
Under  this  section,  as  amended  in  "Volume  3,  refunds  may  be  made  "to  per- 
sons who  are  entitled  thereto."  Under  authority  of  this  provision,  if  one 
can  show  to  the  satisfaction  of  the  Commissioner  of  Revenue  that  the  dealer 
from  whom  he  purchased  gasoline  has  included  the  gasoline  sold  him  in  the 
amount  upon  which  the  dealers  license  tax  was  computed,  and  that  the  cus- 
tomer paid  an  increased  price  of  4  cents  per  gallon  by  reason  thereof,  and 
that  the  gasoline  was  not  purchased  to  be  used  in  a  motor  vehicle,  the  Com- 
missioner may  refund  the  tax.  All  doubt  in  such  cases  should  be  resolved 
in  favor  of  the  State.  No  refund  should  be  made  on  gasoline  used  in  motor 
vehicle  whatever  the  particular  work  being  done  by  the  motor  vehicle.  The 
law  makes'  the  sale  or  distribution  for  use  in  a  motor  vehicle  the  measure 
and  unless  this  measure  is  rigidly  observed  the  enforcement  of  the  law 
will  lead  to  hopeless  confusion.  Some  hardships  may  resmlt  but  a  rigidity 
of  standard  is  necessary  for  the  enforcement  of  the  tax  law  for  "all  taxes  are 
odious." 
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Tractors  equipped  with  lugs  or  cleats  which  render  them  unlawful  ma- 
chines for  operating  upon  the  highways  are  not  motor  vehicles  within  the 
definition  of  the  Statute  but  trucks  made  and  designed  for  use  upon  the 
highways,  wherever  operated,  are  motor  A^ehicles. 


Inheritance  Tax — Common  Disaster 

Septemiber  4,  1925. 
I7i  re  Estate  of  Gerson  Heller 

You  state  in  your  letter  of  September  4th  that  you  understand  that  Mr. 
Heller  and  his  mother,  Mrs.  Amelia  Heller,  died  in  a  common  disaster.  It 
appears  that  the  personal  representative  of  Mr.  Heller  is  claiming  that  a 
legacy  of  $23,774.34  passed  to  the  mother  under  the  will,  and  is  undertaking 
to  pay  the  inheritance  tax  on  that  basis. 

When  two  persons  die  in  a  common  disaster,  there  is  no  presumption  as 
to  which  survived  the  other.  Survivorship  can,  of  course,  be  shown  by  any 
facts'  and  circumstances  sufficient  as  evidence  to  produce  conviction  on  the 
subject.  If  there  is  no  proof  on  the  subject,  the  right  to  the  property  will 
be  adjudged  as  it  would  be  if  it  were  known  that  both  died  at  the  same  in- 
stant.    Royal  Arcanum  V.  Kacer,  69  S.  W.,  671;  17  C.  J.,  1180. 

Such  being  the  law,  and  without  evidence  that  Mrs.  Heller  predeceased 
Mr.  Heller,  the  estate  of  Gerson  Heller  would  pass  directly  to  the  brothers 
and  sisters,  and  they  would  receive  it  from  him  and  not  from  their  mother. 
You  should,  therefore,  impose  and  collect  an  inheritance  tax  of  $713.22  in- 
stead of  the  $217.74  asi  tendered  by  the  personal  representative  of  Mr.  Heller. 


Gasoline  Tax — Refund 

September  16,  1925. 

As  we  understand  it,  the  Standard  Oil  Company  pays  the  4  cents  per 
gallon  tax  on  gasoline  before  distributed  to  dealers  in  the  State.  I.  G.  Pat- 
terson is  one  of  the  dealers  who  purchases  gasoline  from  the  Standard  Oil 
Company.  In  transferring  gasoline  from  the  tank  car  to  his  own  tank,  for 
his  own  convenience  and  in  the  conduct  of  his  business,  he  spilled  a  certain 
quantity  of  gasoline.  He  thereupon  applies  to  you  for  a  refund  of  the  tax 
en  this  gasoline  so  spilled.  In  the  opinion  of  this  office  he  is  not  entitled 
to  the  refund,  the  loss  being  occasioned  by  his  ovni  neglect,  or  if  not,  by 
circumstances  over  which  the  State  of  North  Carolina  has  no  control.  In  ad- 
dition to  this,  if  you  ever  commence  making  such  refundsi,  the  law  itself 
could  not  be  properly  administered  as  there  would  be  no  end  to  such  claims. 
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License  Tax — Outdoor  Advertising 

October  8,  1925. 

You  inquire  of  this  office  as  to  the  extent  of  the  application  of  section 
76-a,  Revenue  Act  of  1925,  w^ith  respect  to  imposing  tax  upon  outdoor  adver- 
tising, and  particularly  inquire  as  to  whether  this  tax  is  to  be  imposed  upon 
those  engaged  in  operating  what  is  popularly  known  as  bill-boards. 

It  seems  to  me  that  the  section  unquestionably  applies  in  such  cases.  It 
would  seem  that  the  application  of  the  section  to  such  form  of  advertisement 
by  means  of  bill-boards  is  so  clear  that  no  difficulty  of  construction  arises. 
It  follows  as  a  necessary  consequence  that  the  proviso  limiting  taxes  to 
be  levied  on  such  advertising  to  the  amounts  specified  therein  applies  to 
this  taxable  subject. 


Inheritance  Tax — Husband  of  Adopted  Child 

November  28,  1925. 

You  ask  the  opinion  of  this  office  as  to  whether  the  husband  of  an  adopted 
child  is  a  son-in-law  of  the  deceased  parent  within  the  meaning  of  the  in- 
horitance  tax  law,  section  6,  subsection  1st.  The  term  used  in  that  statute  is 
"son-in-law."  We  think  that  the  husband  of  an  adopted  child  is  not  a  son- 
in-law  within  the  meaning  of  this  statute.  The  statutory  adoption  in  North 
Carolina  puts  the  adopted  child  on  the  same  footing  as  a  real  child  when 
its  provisions  are  conformed  with,  so  far  as  inheriting  the  real  estate  of 
the  deceased  and  being  entitled  to  a  share  in  the  personal  property,  are 
concerned.  It  extends  no  further.  It  does  not  alter  the  relationship  of 
a  man  who  marries  the  adopted  child  to  the  adoptive  parent. 


License  Tax — Electrical   Equipment 

December  14,  1925. 

Section  80  of  the  Revenue  Act  which  heretofore  has  dealt  only  with 
plumbers  and  steam  and  gas  pipe  fitters,  was  amended  in  1925  by  putting 
this  clause  after  the  word  "fitter":  "or  selling  or  installing  electrical 
equipment."  It  is  manifest  from  this  that  those  engaged  in  the  business 
of  installing  electrical  equipment  were  put  upon  the  same  footing  as  to 
occupation  tax  with  plumbers  and  steam  or  gas  pipe  fitters.  This  section 
of  the  Revenue  Act  has  been  and  is  now  graded  as  to  the  amount  of  tax 
by  the  number  of  persons  employed  in  the  establishment  the  previous  year. 
The  act  of  1925,  however,  in  adidtion  to  imposing  this  occupation  tax  upon 
those  installing  electrical  equipment,  imposed  the  same  tax  upon  those  selling 
such  equipment,  although  they  do  not  install  the  same.  Under  such  cir- 
cumstances, you  request  the  opinion  of  this  office  as  to  whether  or  not  a 
general  merchant  selling  electric  light  bulbs  for  use  by  the  purchaser  is 
subject  to  the  tax  imposed  by  this  section.  We  think  not.  An  electric  light 
bulb  is  a  simple  article  of  commerce  which  under  the  custom  of  builders  and 
17 
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electricians  is  not  included  in  the  term  "equipment"  in  its  relation  to  the 
installation  of  an  electric  light  system  in  a  particular  building.  The  intent 
of  the  Legislature,  we  think,  was  to  levy  a  tax  on  persons,  firms  or  corpora- 
tions selling  or  installing  constructional  electric,  equipment,  and  not  upon 
those  who  deal,  as  an  incident  to  their  other  business,  in  small  household 
electrical  applicances  which  are  to  be  installed  by  the  purchaser  and  do  not 
require  expert  help  for  their  installation. 


Income  Tax — Members  of  -Genekal  Assembly 

January  21,  1926. 

Through  Mr.  A.  E.  Beddingfield  you  submit  inquiry  as  to  whether  mem- 
bers of  the  General  Assembly  are  liable  for  income  tax  on  amounts  paid 
them  as  members  of  the  Senate  and  House  of  Representatives. 

The  pay  of  members  of  the  General  Assembly  is  fixed  by  Constitution, 
Article  II,  Section  28.  I  am  of  the  opinion  that  they  are  not  liable  for  income 
tax  on  the  compensation  therein  provided. 


Constitution — Homestead  Notes 

The  recent  amendment  to  the  State  Constitution  in  regard  to  taxation 
of  homes,  homesteads,  notes,  and  mortgages  provides  for  exemption,  under 
certain  well  defined  restrictions,  of  homes,  homesteads,  notes  and  mortgages, 
or  other  evidences  of  indebtedness.  Before  exemption  can  be  obtained, 
certain  prerequisites  must  exist. 

1.  The  notes,  mortgages,  or  evidences  of  indebtedness  must  have  been 
given  in  good  faith  to  build,  repair,  or  purchase  a  home. 

2.  The  loan  must  not  exceed  $8,000  and  must  run  not  less  than  one  nor 
more  than  thirty  years. 

3.  The  holder  of  the  note  or  mortgage  must  live  in  the  same  county 
where  the  land  lies,  and  list  and  pay  taxes  on  said  notes  or  mortgages. 

4.  The  "home"  bought,  built,  or  repaired,  must  have  been  actually  oc- 
cupied by  the  owner  as  a  home  for  at  least  three  months  preceeding  the  time 
of  listing. 

5.  The  "home"  may  be  exempt  from  taxation  for  fifty  per  cent  of  the 
amount  of  notes  or  mortgage  and  the  notes  or  mortgage  exempt  for  fifty 
per  cent  of  the  value,  provided  both  "home"  and  notes  or  mortgage  are  listed 
and  taxed  in  the  same  county. 

6.  The  note  and  mortgage  upon  which  exemption  is  claimed  by  the 
"home"  owner  must  be  specifically  listed  by  name  and  taxes  paid  to  the  local 
authorities  on  fifty  per  cent  of  its  value. 
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Inheritance  Tax — Descendants  of  Uncle  or  Aunt 

February  11,  1926. 

I  have  your  letter  of  February  11th  asking: 

"Are  the  descendants  of  'uncle  or  aunt  by  blood'  entitled  to  the  inheritance 
tax  rate  set  out  in  the  second  subsection  of  Section  6,  Chapter  4,  Public  Laws 
1923?" 

The  answer  is  "No."  I  approve  opinion  heretofore  given  you  on  the 
subject  by  former  Attorney  General  Manning. 


Income  Tax — Deduction — Interest 

March  1,  1926. 

You  propound  a  question  to  this  office  arising  out  of  the  following 
circumstances : 

A.  During  the  income  tax  year  of  1925  invested  in  the  stock  of  a  foreign 
corporation  doing  business  in  the  State,  which,  however,  has  in  the  State 
two-thirds  in  value  of  its  total  property,  and  pays  income  tax  in  proportion 
to  the  value  of  its  property  in  the  State.  In  making  that  investment,  A. 
contracted  a  debt — to  what  amount  we  are  not  advised.  He  claims,  however, 
that  he  is  entitled  to  deduct  the  interest  on  that  indebtedness  from  his 
income  tax  return  for  1925.     Has  he  the  right  to  do  this? 

Section  306,  subsection  3,  of  the  act  of  1923  was  in  the  following  form: 

All  interest  paid  during  the  income  year  on  indebtedness  ex- 
cept interest  on  obligations  contracted  for  the  purchase  of  non- 
taxable securities  may  be  deducted. 

Dividends  on  preferred  stock  shall  not  be  deducted  as  interest. 

The  General  Assembly  of  1925  put  in  this  subsection  3,  after  the  word 
"securities"  the  following  clause: 

On  stock,  the  income  tax  upon  which  has  been  paid  to  this 
State  by  the  corporation. 

Subsection  5  of  section  306  above,  in  the  act  of  1923  and  that  of  1925,  was 
and  is  as  follows,  in  stating  deductions: 

Dividends  from  stock  in  any  corporation,  the  income  of  which 
shall  have  been  assessed  and  the  tax  on  such  income  paid  by  the 
corporation  under  the  provisions  of  this  act:  Provided,  that 
when  only  part  of  the  income  of  any  corporation  shall  have 
been  assessed  under  this  act,  only  a  corresponding  part  of  the 
dividends  received  therefrom  shall  be  deducted. 

It  is  manifest  from  this  recapitulation  that  there  are  two  questions  in- 
volved in  determining  A's  right  to  deduct  this  interest.  First,  does  the 
amendment  of  1925  include  such  investment,  and  as  a  consequence,  is  he 
prevented  by  the  plain  terms  of  that  amendment  from  deducting  interest 
on   indebtedness   incurred   in  purchasing  stock   of  the   character   described? 
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Second,  if  he  is  not  entitled  to  deduct  the  interest  absolutely,  may  he  deduct 
the  proportionate  part  of  it  represented  by  the  amount  of  income  tax  paid 
by  the  corporation  having  two-thirds  of  its  total  property  in  the  State  of 
North  Carolina? 

(1)  The  plain  terms  of  the  amendment  of  1925,  interpreted  in  the  light 
of  the  provision  contained  in  subsection  5  quoted  above  we  think  prevent  A. 
from  claiming  a  deduction  of  the  full  amount  of  his  interest  because  it  is 
plain  from  the  facts  hereinbefore  stated  that  the  corporation  has  paid  in- 
come tax  on  two-thirds  of  its  income  for  the  income  year.  Of  course,  it  is 
possible  to  contend  that  the  Legislature  intended  that  this  prohibition 
to  deduct  interest  on  such  obligations  applies  only  where  income  tax 
has  been  paid  upon  the  total  amount  of  its  property  by  the  corporation.  We 
think,  however,  this  is  too  narrow  and  restricted  a  construction  and  does 
not  carry  out  the  purpose,  when  interpreted  in  connection  with  subsection 
5,  of  the  Legislature  in  incorporating  this  amendment  in  subsection  3.  Con- 
sequently, we  think  that  A.  has  no  right  to  deduct  the  interest  on  the  in- 
debtedness incurred  in  the  purchase  of  such  stock  wholly. 

(2)  We  think,  however,  that  as  income  has  been  paid  by  the  corporation 
to  the  extent  of  two-thirds,  he  may  not  deduct  the  interest  on  two-thirds 
of  this  indebtedness.  He  may,  however,  deduct  the  interest  on  one-third 
as  carrying  out  the  purpose  of  the  General  Assembly  as  set  out  in  the  pro- 
viso in  subsection  5 — that  is,  if  his  indebtedness  amounts  to  $1,500,  he 
may  under  the  circumstances  of  this  case  deduct  the  interest  on  $500,  but 
may  not  deduct  the  interest  on  the  remaining  two-thirds,  $1,000. 

We  think  this  carries  out  the  purpose  of  the  Legislature  in  making  the 
amendment,  interpreting  it  in  connection  with  the  other  provision  of 
section   306  as  set   out  hereinbefore. 


License  Tax — Florists 

March  16,  1926. 

In  the  Matter  of  the  Ti'wck  Farmers  in  New  Hanover  County 

It  seems  in  the  county  of  New  Hanover,  near  the  City  of  Wilmington 
(some  of  them  within  one  mile  of  the  corporate  limits  of  the  city)  there 
are  a  number  of  truck  farmers  who  have  formed  a  cooperative  marketing 
association  under  the  act  which  disposes  of  their  products  to  the  best 
advantage.  Part  of  their  business  is  the  raising  of  bulbs  which  are  also 
to  be  distributed  and  sold  by  this  cooperative  association.  In  the  process 
of  raising  these  bulbs  at  this  season  of  the  year  there  are  flowers  produced. 
These  flowers  the  truck  farmers  are  selling  to  florists  within  the  city  of 
Wilmington.  The  florists  in  the  city  of  Wilmington  deal  directly  with  the 
consumer,  while  the  truck  farmer  deals  only  with  the  florists. 

You  ask  a  ruling  from  this  office  upon  section  74-a  of  the  Revenue  Act 
upon  the  question  as  to  whether  or  not  these  truck  farmers  are  liable 
for  the  occupation  tax  imposed  by  that  section.  We  think  they  are  not. 
The  flowers  themselves  are  a  mere  by-product  of  the  truck  farm.     They  are 
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a  mere  incident  to  the  raising  of  bulbs  for  the  market.  They  last  only  a 
few  weeks  during  the  year  and  do  not  constitute  in  any  sense  an  important 
part  of  the  business  of  these  truck  farmers.  Section  74-a  imposes  an  annual 
license  or  occupation  tax  upon  those  doing  the  business  of  a  florist.  If  these 
truck  farmers  were  making  a  regular  business  of  raising  flowers  for  the 
market,  but  were  selling  the  flowers  to  the  local  florist  but  not  themselves 
dealing  directly  with  the  consumer,  we  think  they  would  come  within  one 
of  the  definitions  of  florists  as  contained  in  the  dictionary,  i.e.,  a  "cultiva- 
tor of  flowers."  These  men,  however,  are  not  engaged  in  the  business  of 
cultivating  flowers,  as  hereinbefore  suggested.  The  statute  evidently  intends 
to  impose  a  tax  only  upon  those  doing  a  regular  business  of  raising  flowers 
for  the  market  or  selling  flowers  to  consumers  directly. 

Nor  do  we  think  that  the  raising  of  bulbs  and  marketing  those  bulbs 
after  they  are  raised  would  come  within  the  definition  of  florists  in  such 
way  as  to  subject  them  to  the  occupation  tax  of  section  74-a.  These  bulbs 
are  in  reality  seed.  They  are  in  no  sense  flowers  until  they  germinate  and 
produce  the  flowers.  One  of  the  definitions  of  seed  is:  "any  propogated 
portion  of  a  plant  including  true  seeds,  seed-like  fruits,  tubers,  bulbs, 
etc." 

To  the  conditions  set  out  above  in  relation  to  these  truck  farmers,  we 
think  section  904  of  the  Revenue  Act  would  be  peculiarly  applicable.  That 
section  requires  you  in  construing  the  act  to  give  it  such  construction  as  will 
be  most  favorable  to  the  taxpayer. 


Tax  Year 

March  23,  1926. 

You  submit  to  me  letter  of  Mr.  W.  L.  Stanley,  Vice  President  of  the 
Seaboard  Air  Line  Railway  Company,  and  ask  my  opinion  as  to  period 
covered  by  taxes  levied  by  counties.  By  the  express  provision  of  section  1 
of  the  Revenue  Act  of  1925  the  property  taxes  therein  authorized  to  be  levied 
"shall  be  for  the  calendar  year  in  which  they  become  due." 


License  Tax — Real  Estate  Dealers 

March  26,  1926. 

You  recently  asked  my  opinion  as  to  the  inclusiveness  and  effect  of  section 
30  of  the  Revenue  Act  of  1925  providing  generally  for  a  tax  upon  dealers 
in  real  estate. 

As  you  know,  the  section  was  rewritten  by  the  General  Assembly  of 
1925.  Prior  to  that  time  the  section  only  undertook  to  tax  those  acting  as 
agents  for  others  and  not  those  engaged  in  the  business  and  selling  their 
own  property. 

In  the  1925  act  the  tax  applies  to  those  "buying  or  selling  real  estate 
of  any  and  every  description  for  profit,  whether  as  agent  or  otherwise," 
with   a   proviso    "that    this    section    shall    apply    only    to    individuals,    firms 
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or  corporations  engaging  in  the  business  lierein  taxed."  The  present  act, 
therefore,  is  not  limited  to  those  who  act  as  agents  for  others,  but  includes 
those  who  engage  in  the  business  of  buying  or  selling  real  estate  for  profit. 
This,  of  course,  can  only  mean  that  it  applies  to  persons  who  buy  property 
or  who,  owning  it,  sell  thereafter  for  a  profit.  The  tax  would  not  be  collect- 
ible as  against  one  who  engaged  in  a  purely  isolated  transaction.  The  deal- 
ing must  be  of  sufficient  consequences,  and  be  repeated  with  such  frequency  as 
would  cause  it  to  be  regarded  as  engaging  in  the  business. 

It  is,  of  course,  impossible  to  say  how  many  transactions  would  constitute 
"engaging  in  the  business."  Neither  your  department  nor  mine  can  es- 
tablish an  arbitrary  standard  of  this  kind  based  entirely  upon  the  number 
of  purchases  or  sales.  It  is  enough  to  say  that  where  the  purchases  or 
sales  have  been  considerable,  your  department  would  be  justified  in  holding 
that  siuch  person  was  engaged  in  the  business.  In  many  cases  determina- 
tion as  to  the  liability  for  the  tax  will  depend  also  upon  other  facts  and 
circumstances. 


License  Tax — Automobile  Dealers — Motor  Buses 

April  10,  1926. 

You  ask  an  interpretation  of  section  78  of  the  Revenue  Act  with  reference 
to  the  following  conditions: 

Certain  persons  engaged  in  the  business  of  selling  automobiles  in  the 
State  of  North  Carolina  and  licensed  to  do  so  are  attempting  to  sell  motor 
busses  without  paying  an  additional  tax.  Certain  other  persons  are  licensed 
under  section  78  to  sell  a  particular  brand  of  trucks  and  are  also  claming 
that  that  license  permits  them  to  sell  motor  busses  without  paying  an 
additional  tax. 

We  think  that  each  one  of  these  classes  so  selling  motor  busses  is  liable 
for  an  additional  tax  of  $500  for  the  sale  of  motor  busses.  Section  78  im- 
poses this  license  tax  on  every  make  or  brand  of  automobile  or  automobile 
trucks.  It  is  further  declared  that  the  $500  license  tax  herein  imposed 
shall  be  for  each  class  or  trade  name  of  machine  offered  for  sale.  It  is 
clear  that  the  term  "automobile"  includes  motor  busses.  Bethlehem  Motors 
Corporation  v.  Flint,  178  N.  C,  399.  But  it  is  a  different  class  and  a  dif- 
ferent trade  name  from  that  of  automobile  for  pleasure  or  private  ownership. 


Inheritance  Tax — Stock  in  N.  C.  Corporation 

April   15,  1926. 

A,  a  nonresident  decedent,  owns  stock  in  a  North  Carolina  corporation. 
That  stock  after  the  payment  of  the  inheritance  tax  upon  its  transfer  is 
transferred  to  the  executors  of  the  estate  of  A.  B.,  one  of  the  legatees  of 
A's  estate,  pending  the  settlement  of  that  estate,  dies,  leaving  a  last  will  and 
testament  in  which  executors  are  appointed.  The  executors  of  A's  estate 
transfer    ten    shares    of    the    stock    of    the    North    Carolina    corporation    to 
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the  executors  of  B's  estate.  As  a  consequence,  these  ten  shares  become  part 
of  the  assets  of  B's  estate  in  the  process  of  administration.  Being  such,  we 
think  the  subsequent  transfer  of  these  shares  of  stock  by  the  executors  of 
B's  estate  would  be  taxable  under  the  laws  of  North  Carolina.  Under  such 
circumstances,  there  would  certainly  be  two  transfers  of  the  particular  shares 
of  stock  in  such  way  as  to  subject  each  transfer  to  tax.  We  do  not  think 
that  the  transfer  of  these  shares  of  stock  from  the  executors  of  A  to  the 
executors  of  B  would  be  taxable,  but  only  the  subsequent  transfer  of  the 
shares  by  the  executors  of  B, 


License  Tax — Engineers 

June  22,  1926. 

Mr.  L.  McC.  Ross  is  superintendent  of  roads  in  the  county  of  Mecklenburg. 
The  statute  creating  the  Highway  Commission  for  that  county  requires 
the  superintendent  to  be  an  engineer.  The  stationery  used  by  the  Mecklen- 
burg Highway  Commission  has  at  its  head,  among  other  things,  "L.  McC. 
Ross,  Engineer."  Mr.  Ross  claims  that  though  he  is  an  engineer  and  though 
he  takes  out  a  license  from  the  State  Engineering  Board,  he  does  not  prac- 
tice engineering  in  such  sense  as  to  subject  himself  to  the  license  tax  im- 
posed by  section  29  of  the  Revenue  Act. 

We  think  it  is  clear  that  Mr.  Ross's  contention  is  not  sound.  Section 
29  imposes  on  each  and  every  practicing  civil  engineer  (including  those  em- 
ployed by  the  State,  county,  municipality,  corporation,  firm  or  individual) 
an  annual  license  tax  of  $25.  The  parenthesis  just  quoted  applies  directly 
to  a  civil  engineer  who  occupies  the  position  occupied  by  Mr.  Ross.  He 
was  not  liable  for  the  license  tax  imposed  by  the  similar  section  in  the 
Laws  of  1923.  The  parenthesis  was  put  in  the  section  for  the  first  time  in 
the  act  of  1925.  As  a  consequence,  Mr.  Ross  is  liable  for  the  license 
tax  of  $25  for  the  license  year  1925-26,  and  also  for  the  license  year  1926-27. 
He  is  not,  however,  liable  for  any  license  tax  for  the  year  1924-25. 

Whether  or  not  after  he  has  paid  this  license  tax,  it  will  be  a  part  of  the 
expenses  of  his  office  for  which  the  Mecklenburg  Highway  Commission  is 
under  its  contract  with  him  to  reimburse  him,  cannot  affect  in  any  way  the 
right  of  your  office  to  collect  this  license  tax  immediately  from  him. 


Motor  Vehicles — License — Dodge  Cars 

July  14,  1926. 

I  have  your  letter  asking  for  a  construction  of  the  law  with  respect  to  the 
license  tax  on  Dodge  automobiles.     You  state: 

Heretofore  my  predecessor  and  myself  collected  $12.50  from 
the  owners  of  Dodge  cars,  but  attention  was  called  to  me  some 
time  last  spring  by  the  Chairman  of  the  State  Highway  Commis- 
sion that  according  to  the  horse-power  rating  of  Dodge  cars,  com- 
puted according  to  the  N.  A.  C.   C.  formula  prescribed   in  the 
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Motor  Vehicle  Law,  the  horse-power  of  that  car  is  24.03  and  that, 
therefore,  the  tax  should  be  $20.  The  owners  of  these  cars  and 
their  official  organization  are  protesting  against  the  collection 
of  the  $20  tax.  They  claim  that  there  are  different  methods  of 
rating  the  horse-power,  that  some  rate  it  at  24,  some  24  and  a 
fraction  over,  and  some  less  than  24. 

With  your  letter  you  send  extract  from  the  minutes  of  the  Highway 
Commission  of  July  6.  It  appears  from  these  minutes  that  at  that  time 
Commissioners  Cox,  Hill,  McGirt,  and  Wheatley  were  of  the  opinio  i 
that  whenever  the  horse  power  of  a  car  is  a  fraction  less  than  one-half, 
the  car  should  be  rated  at  the  lower  full  horse  power,  while  Commission- 
ers Page,  Kistler,  Kugler,  Stikeleather  and  Wilkinson  took  the  position 
that  the  Commissioner  should  take  no  action  on  the  subject. 

From  these  minutes  it  seems  that  the  members  of  the  Commission  were 
under  the  impression  that  I  had  theretofore  given  an  opinion  as  to  the 
proper  license  tax  on  Dodge  cars.  As  a  matter  of  fact,  I  had  not  at  that  time 
been  asked  for  an  opinion  and,  therefore,  had  given  none. 

The  law  is  from  III  C.  S.  2612,  as  follows: 

The  fees  for  the  registration  and  licensing  of  vehicles  as  herein 
required  shall  be  according  to  the  following  schedules: 

BATES  FOB  AUTOMOBILES 

24  H.  P.  or  less $12.50  per  year 

Over  24  H.  P.  and  not  more  than  30  H.  P 20.00  per  year 

Horse  power  shall  be  computed  according  to  the  N.  A.  C.  C. 
formula  of  rating  for  all  automobiles  equipped  with  internal 
combustion  engines. 

There  is  no  ambiguity  in  the  act.  It  is  so  plain,  it  really  requires  no  con- 
struction as  that  term  is  usually  understood.  In  plain  language  it  says  that 
the  license  tax  upon  the  described  motor  vehicles  of  24  horse-power  or  less 
shall  be  $12.50  and  upon  those  of  over  24  horse-power  and  not  more  than 
30  horse-power,  $20.  Stating  it  this  way  makes  it  no  clearer  than  the 
words  of  the  statute  itself. 

It  is  objected  that  imposing  a  license  tax  of  $20  upon  a  car  with  a  horse 
power  of  24.03  and  of  only  $12.50  upon  one  of  only  24  horse-power  works  an 
injustice  in  that  the  additional  .03  horse-power  in  effect  carries  an  increase 
of  $7.50  in  the  tax  paid.  Such  a  classification  as  this  is  necessary  in  all 
branches  of  governmental  activity.  Always  one  just  within  or  beyond  the 
line  may  feel  that  there  is  no  just  reason  for  fixing  it  at  the  particular 
point  adopted.  One  must  be  of  age  on  election  day  in  order  to  vote  at  that 
time.  He  may  be  aS  competent  to  exercise  the  elective  franchise  as  he 
will  be  when  he  becomes  of  age  a  day  later,  but  that  does  not  give  him  the 
right  to  vote  at  an  earlier  time.  In  many  instances  one  must  pay  a  con- 
siderably higher  license  tax  in  a  city  having  10,001  inhabitants  than  another 
individual,  following  the  same  occupation,  pays  in  a  town  with  9,999.  In 
each  instance  it  is  within  the  power  of  the  General  Assembly  to  adopt  the 
standard,  and  when  the  line  has  been  rUn,  no  officer  of  any  other  branch 
of  the  government  has  the  right  to  change  it. 
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For  Dodge  owners  and  dealers  the  contention  is  made  ttiat  all  fractions 
less  than  one-half  horse  power  should  be  disregarded.  But  you  and  I  do 
not  make  the  law,  nor  can  we  change  it.  If  an  administrative  department 
can  make  the  change  because  of  a  fractional  difference,  it  can  do  so  when 
the  difference  is  of  a  full  horse  power.  If  it  can  be  done  in  this  instance, 
it  can  be  done  in  all  others.  Utter  chaos  would  result  in  the  administration  of 
the  law  if  this  should  be  attempted.  The  General  Assembly  has  fixed  the 
point  between  the  lower  and  the  higher  brackets  at  24  horse-power.  If  a 
mistake  has  been  made,  relief  can  only  be  had  by  addressing  the  com- 
plaint to  that  body. 

It  is  not  within  the  scope,  of  my  duties  to  find  the  facts  as  to  the  horse- 
power of  the  Dodge  or  any  other  car.  That  is  for  your  Department.  It  would 
seem  that  it  can  easily  be  determined  what  the  horse-power  of  the  Dodge 
car  is.  In  the  words  of  the  statute,  if  it  is  of  24  horse-power  or  less,  you 
should  collect  a  license  tax  of  $12.50;  if  it  is  of  over  24  horse  power  and  not 
more  than  30  horse-power,  you  should  collect  a  license  tax  of  $20.  The 
General  Assembly  has  written  this  requirement  into  the  law  of  the  land, 
and  I  advise  that  you  are  without  discretion  to  do  otherwise  than  follow 
it. 


Income  Tax — Real  Estate — Holding  Company 

July  20,  1926. 

On  last  Friday  Mr.  R.  D.  Douglas  of  Greensboro  left  with  us  copy  of  his 
letter  to  you  dated  July  15th,  and  requested  us  to  advise  you  in  regard  to 
the  point  raised  in  that  letter. 

The  Greenboro  Bank  and  Trust  Company  owns  a  vacant  lot  which  it  has 
owned  for  several  years  and  upon  which  it  is  now  beginning  the  construc- 
tion of  a  bank  and  office  building  as  its  permanent  home.  In  order  to  properly 
finance  this  building,  the  bank  organized  a  North  Carolina  corporation  under 
the  name  of  Greensboro  Bank  Building  Company.  To  this  company  the 
bank  will  deed  this  lot  and  it  will  act  as  a  holding  company  for  the  lot 
and  building.  The  bank  takes  back  from  the  holding  company  nearly  all  of 
its  stock,  amounting  to  $500,000,  less  five  or  six  shares  of  $100  each  which 
will  be  issued  in  the  name  of  the  officers  of  the  bank  to  enable  them  to 
qualify  as  directors  in  this  company. 

The  lot  in  question  is  carried  on  the  books  of  the  bank  at  $138,000.  The 
holding  company  is  to  take  it  over  at  a  value  of  $271,000.  This,  of  course, 
is  a  substitution  of  the  stock  of  the  holding  company  for  this  land.  The 
question  presented  on  these  facts  is  whether  or  not  the  difference  between 
$138,000  and  $271,000  is  to  be  taxed  as  income  for  the  current  income  tax 
year  in  which  the  transaction  occurs.  We  think  this  does  not  constitute 
income  under  our  act.  It  is  evident  from  the  statement  of  facts  that  there 
is  no  money  income  derived  from  the  transaction.  It  is  really  an  exchange 
of  the  real  estate  at  the  valuation  for  so  much  of  the  stock  as  would  amount 
to  $271,000.  Subsection  2  of  Section  304  of  the  Revenue  Act  declares  "in 
the  case  of  the  organization  of  a  corporation,  the  stock  or  securities  received 
shall  be  considered  to  take  the  place  of  property  transferred  therefor  and  no 
gain  or  loss  shall  be  deemed  to  arise  therefrom." 
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Civil  Action  Tax 

July  28,  1926. 

I  have  before  me  a  letter  of  July  24th  from  Mr.  B.  D.  McCubbins,  Clerk 
of  the  Superior  Court,  Rowan  County,  in  which  he  asks  for  guidance  with 
respect  to  certain  features  of  81-a  of  the  Revenue  Act  of  1925. 

This  section  itself  does  not  provide  compensation  for  the  Clerk  in 
collecting  the  original  $2  tax.  However,  I  C.  S.  3903  provides  that  the  Clerk 
shall  receive  five  per  cent  commission  on  all  taxes  paid  to  him  by  virtue 
of  his  office.  Construing  the  two  sections  together,  Judge  Calvert  held  that 
the  Clerks  are  entitled  to  five  per  cent  on  the  $2  originally  collected  when 
the  civil  action  is  taken  or  at  the  termination  of  a  criminal  action.  You 
will  recall  that  we  decided  to  abide  by  Judge  Calvert's  judgment  and  take 
the  case  no  further. 

Mr.  McCubbins,  as  Clerk,  is  therefore  entitled  to  the  five  per  cent  of 
the  $2  tax  as  originally  collected  by  him.  Whether  this  belongs  to  him  in- 
dividually or  goes  into  the  treasury  depends  upon  the  Act  placing  him  upon 
a  salary.  It  will  be  governed  by  that  Act,  just  as  all  other  fees  collected 
by  him. 

When  the  costs  are  retaxed  and  paid  by  the  defendant,  this  $2  paid  by 
the  defendant,  the  Clerk  should  collect  $2  plus  five  per  cent  from  the 
defendant  so  paying  the  cost.  This  five  per  cent  is  to  be  retained  by  the 
Clerk  and  is  his  individually,  by  the  express  language  of  81-a,  whether  he 
is  serving  on  a  salary  or  a  fee  basis. 

No  tax  is  collected  in  a  criminal  proceeding  until  the  case  is  finally  disposed 
of  in  the  Superior  Court;  therefore,  the  tax  is  not  collectible  in  a  criminal 
action  in  a  court  below  the  Superior  Court. 

In  civil  actions  the  tax  is  collectible  upon  issuing  a  summons  in  any  court 
of  record.  Therefore,  the  tax  should  be  collected  on  civil  actions  in  the 
Rowan  County  Court. 

All  of  the  above  is  limited  by  the  provision  that  the  tax  is  not  collectible 
in  either  civil  or  criminal  cases,  in  cases  within  the  jurisdiction  of  the 
justice  of  the  peace.  When  a  case  within  the  jurisdiction  of  the  justice  of 
the  peace  goes  on  appeal  to  a  higher  court,  the  tax  is  not  collectible. 

I  suggest  that  a  copy  of  this  may  be  sent  to  Mr.  McCubbins  for  his 
guidance. 


OPINIONS  TO  HIGHWAY  COMMISSION 


Surety  Companies — Assignee  Bank 

December  8,  1924. 

It  seems  that  you  have  on  hand  funds  belonging  to  contractors  Porter 
&  Boyd,  Inc.,  due  them  on  Project  No.  436,  Person  County,  and  No.  856, 
Mitchell  County.  During  the  progress  of  the  work  these  funds  were  as- 
signed to  the  Union  National  Bank  of  Charlotte.  It  seems,  however,  that 
the  bonding  company  which  was  surety  on  the  contracts  of  these  parties 
claims  to  be  entitled  to  these  funds,  arising  out  of  its  equity  as  surety.  Each 
of  these  parties  has  given  you  notice  to  this  effect.  Under  circumstances  of 
this  sort,  you  have  a  right  to  protect  yourself  and  the  Highway  Commis- 
sion from  the  consequences  of  determining  the  matter  at  issue  between  these 
parties  by  requiring  of  them  a  bond  conditioned  to  save  the  State  Highway 
Commission  harmless  from  any  suit  by  the  other  in  case  you  turn  the 
funds  over  to  either  of  them.  Your  position,  of  course,  is  that  of  stake- 
holder until  the  rights  of  the  two  parties  are  adjudicated  in  some  way.  You 
cannot  pay  the  money  over  to  one  without  the  consent  of  the  other. 


Automobiles — State  Owned — Designation 

March  11,  1925. 

At  the  session  of  the  General  Assembly,  recently  ended,  there  was  enacted 
a  law,  section  4  of  which  is  as  follows: 

That  it  shall  be  the  duty  of  the  executive  head  of  every  de- 
partment of  the  State  Government,  and  of  any  county,  or  of 
any  institution  or  agency  of  the  State,  to  have  painted  on  every 
motor  vehicle  owned  by  the  State  or  by  any  county,  or  by  any  in- 
stitution or  agency  of  the  State,  a  statement  with  letters  of  not 
less  than  three  inches  in  height,  that  such  car  belongs  to  the 
State  or  to  some  county,  or  institution  or  agency  of  the  State, 
and  that  such  car  is  "for  official  use  only." 

You  inquire  of  this  office  whether  or  not  a  statement  to  the  following 
effect,  painted  or  otherwise  sufficiently  placed  upon  every  motor  vehicle 
belonging  to  the  State  Highway  Commission,  would  be  a  complicance  with 
that  section: 

(As  per  memorandum  attached.) 
"N.  C.  H.  C. 
Official  use  only" 

We  think  it  would.  There  would  be  no  difficulty  in  identifying  a  car  so 
marked  as  the  property  of  the  North  Carolina  Highway  Commission.  We 
think  the  General  Assembly  did  not  intend  to  require  that  "North  Carolina 
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Highway  Commission"  should  be  written  out  fully  or  painted  fully  upon 
each  motor  vehicle  belonging  to  that  Department  of  the  State  Government. 
All  it  requires  by  this  section,  we  think,  is  that  the  car  should  be  sufficiently 
identified  by  its  mark. 


Automobiles — State   Owned — Designation 

March  13,  1925. 

In  your  letter  of  March  12th  you  enclose  a  facsimile  of  the  plate  which 
you  propose  to  fasten  securely  on  all  motor  vehicles  belonging  to  the 
State  of  North  Carolina  and  used  by  your  Department.  That  plate  has 
painted  upon  it  the  monogram  "N.  C."  in  the  form  which  was  adopted  by 
the  State  Highway  Commission  for  the  designation  of  all  State  highways. 
This  is  followed  by  the  initials  "H.  C."  All  of  these  letters  are  at  least 
three  inches  tall.  Underneath  these  you  have  the  legend  printed,  "For  official 
use  only"  in  letters  about  one-half  inch  tall.  The  statute  which  you,  in  at- 
taching these  plates  to  such  cars,  are  attempting  to  obey,  is  as  follows : 

Sec.  4.  That  it  shall  be  the  duty  of  the  executive  head  of  every 
department  of  the  State  Government,  and  of  any  county,  or  of 
any  institution  or  agency  of  the  State,  to  have  painted  on  every 
motor  vehicle  owned  by  the  State  or  by  any  county,  or  by  any 
institution  or  agency  of  the  State,  a  statement  with  letters  of 
not  less  than  three  inches  in  height,  that  such  car  belongs  to  the 
State  or  to  some  county,  or  institution  or  agency  of  the  State, 
and  that  such  car  is  "for  official  use  only." 

Upon  this  you  propound  two  questions.  The  first  is,  have  you  complied 
with  the  law  which  requires  such  notice  to  be  "painted"  on  every  motor 
vehicle?  Quite  clearly,  we  think,  this  is  a  substantial  compliance  with 
this  provision,  if  the  plate  is  fastened  securely  upon  the  car.  Second, 
does  the  statute  require  the  legend  "for  ofiicial  use  only"  to  be  printed 
in  letters  three  inches  high?  If  you  follow  the  punctuation  of  the  statute, 
which  is  the  legitimate  means  of  interpretation,  this  legend  is  not  required 
to  be  printed  or  painted  in  letters  three  inches  high.  The  designation  of 
the  ownership  of  the  car  clearly  must  be  printed  in  letters  three  inches  in 
height.  Between  that  requirement,  however,  and  the  requirement  of  a 
statement  that  the  car  is  "for  official  use  only,"  is  a  comma,  and  the  gram- 
matical effect  of  that  comma  is  to  separate  the  latter  provision  from  the 
former  in  reference  to  the  three-inch  letters. 

Besides  this,  the  object  of  the  large  letters  is  to  inform  the  public  and 
police  officers  that  the  car  belongs  either  to  the  State  of  North  Carolina 
or  to  some  department  of  the  State  Government.  The  other  words  seem  to 
be  simply  monitory,  as  a  reminder  to  the  officials  or  employees  of  the 
particular  department  involved.  The  act  is  entitled  "An  act  to  prohibit 
the  use  of  public  owned  automobiles  for  private  purposes."  That  is  its 
main  intent  and  purpose  and  this  intent,  we  think,  is  fully  met  by  the  inter- 
pretation that  we  are  putting  upon  the  act.  That  interpretation,  too,  will  save 
expense  and  very  serious  inconvenience. 
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Highway  Commission — Rules  and  Regulations 

March  25,  1925. 

We  have  considered  the  letter  enclosed  in  yours  and  do  not  see  that 
this  solicitation  of  travelers  upon  the  highway  of  North  Carolina  is  pro- 
hibited by  statute  or  in  itself  constitutes  a  public  nuisance  which  can  be 
indicted.  It  is  quite  probable  that  your  body  has  authority  to  make  a  rule 
or  regulation  in  regard  to  this  with  reference  to  the  State  Highway  System. 
See  subsection  (e)  of  section  10,  Chapter  2,  Public  Laws,  1921.  If  such  a  rule 
or  regulation  should  be  adopted  by  your  body,  it  could  only  be  sustained  by 
the  first  sentence  in  this  subsection. 


Automobile  Act — Compensation  of  Employees 

April   1,    1925. 

You  inquire  if  the  State  Highway  Commission  has  legal  authority  under 
the  recent  act  to  allow  employees  owTiing  their  own  cars  compensation  for 
the  use  of  those  cars  in  the  State's  service,  such  as  mileage,  etc.  We  think 
the  recent  act  does  not  in  any  way  impair  the  authority  of  your  Commission 
to  do  this.  We  understand  this  is  the  method  adopted  both  by  the  Agricul- 
tural Department  and  that  of  the  Commissioner  of  Revenue,  and  in  practice  it 
works  well. 


State  Highways — Short  Spuks 

April   2,    1925. 

It  seems  that  in  several  instances  in  the  State  of  North  Carolina  where  a 
State  highway  has  been  constructed  and  hard  surfaced,  running  into  some 
of  the  larger  cities  of  the  State,  traffic  is  so  congested  on  these  State  high- 
ways and  the  State  highways  themselves  as  at  present  constructed  run 
across  grade  crossings,  which  are  a  source  of  danger  to  persons  who  use 
these  highways.  It  is  proposed  to  remedy  this  condition  both  with  regard  to 
congestion  and  the  elimination  of  gi^ade  crossings  by  building  short  spurs 
from  the  main  highway  and  entering  these  cities  in  such  way  as  to  relieve 
the  congestion  of  traffic  and  to  eliminate  grade  crossings. 

Some  doubt  has  been  expressed  upon  the  authority  of  the  State  Highway 
Commission  to  build  these  short  supplemental  spurs  for  the  purpose  stated. 
We  think  that  the  effect  of  the  Highway  Act,  Chapter  2,  Public  Laws  of  1921, 
with  its  amendments  (as  interpreted  by  the  Supreme  Court  of  North  Caro- 
lina) is  to  put  such  matters  very  largely  in  the  discretion  of  the  Highway 
Commission  itself.  There  is  no  other  body  which  has  authority  to  determine 
the  expediency  if  not  wisdom,  of  this  building  of  short  spur  roads.  Sub- 
section (a)  of  Section  10  of  the  Act  seems  to  confer  this  discretion  upon 
the  State  Highway  Commission  in  direct  terms: 
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The  general  supervision  over  all  matters  relating  to  the 
construction  of  State  highways  is  one  of  the  express  powers 
conferred  upon   the   State   Highway   Commission. 

We  have  no  doubt,  then,  that  that  body  has  ample  statutory  authority 
to  build  these  short  spurs  for  the  purposes  stated,  if  in  the  exercise  of  its 
discretion   it  should   determine  to   do   so. 


Salary  and  Wage  Commission — Assistant  Attorney  General 

December  2,  1925. 

I  have  your  letter  of  November  30th  in  re  compensation  Assistant  Attorney 
General.  I  am  of  opinion  that  the  Salary  and  Wage  Commission  is  authorized 
to  fix  the  salaries  and  wages  of  subordinates  and  employees  in  the  executive 
and  administrative  departments,  notwithstanding  the  existence  of  the  statute 
fixing  such  salaries  in  specific  instances.  This  would  apply  to  the  Assistant 
Attorneys  General. 


OPINIONS  TO  STATE  BOARD  OF  HEALTH 


Water  Supply — Inspection  Tax 

March  12,  1925. 

It  seems  that  there  are  cotton  mills  in  North  Carolina  which  supply  their 
operatives  with  water  from  their  own  systems  of  waterworks.  The  only 
charge  for  water  made  by  these  cotton  mills  is  that  which  is  included  in 
any  rent  they  receive  for  the  houses  of  their  operatives.  You  inquire  upon 
this  whether  or  not,  in  the  opinion  of  this  olRce,  water  so  supplied  to  mill 
villages  is  liable  for  the  inspection  fee  provided  by  C.  S.  Section  7059.  Section 
7057  declares  that  it  shall  be  the  duty  of  the  State  Board  of  Health  to  have 
made  in  the  State  Laboratory  of  Hygiene  monthly  examinations  of  samples 
from  all  public  water  supplies  of  the  State.  It  is  quite  clear  that  water 
supplied  by  these  mills  to  their  settlements  comes  within  the  designation 
of  public  water  supplies  of  the  State,  these  mill  villages  being  in  themselves 
more  or  less  populous,  whether  incorporated  or  not.  Section  7059,  however, 
applies  only  to  those  water  companies,  whether  corporate  or  private,  selling 
water. 

The  amount  of  the  inspection  fee  is  fixed  by  Section  7060,  which  section 
provides  the  method  by  which  the  inspection  fee  shall  be  determined, 
Construing  that  section  in  connection  with  Section  7059,  we  think  it  quite 
clear  that  these  mill  companies  are  not  liable  for  the  inspection  tax  unless 
they  sell  the  water  to  their  operatives.  It  is  not  possible  to  estimate  the 
amount  of  such  tax  under  the  rule  stated  in  Sections  7059  and  7060. 


Temporary  Health  Officer 

May  30,  1925. 
In  the  Matter  of  the  Election  of  a  Secretary  of  the  State  Board  of  Health 

The  State  Board  of  Health  shall  have  a  President,  a  Secretary,  who  shall 
also  be  Treasurer,  and  an  Executive  Committee,  said  committee  to  have  such 
powers  and  duties  as  may  be  assigned  it  by  the  Board  of  Health.  .  .  . 
The  Secretary-Treasurer  shall  be  elected  from  the  registered  physicians  of 
the  State,  and  shall  serve  six  years.  .  .  .  The  Secretary  shall  be  the 
executive  officer  of  the  Board  and  shall  under  its  direction  devote  his  entire 
time  to  public  health  work  and  shall  be  known  as  the  State  Health  Officer. 

These,  stated  briefly,  are  the  provisions  of  Section  7053  of  the  Consolidated 
Statutes  in  relation  to  the  election  of  a  Secretary  of  the  State  Board  of 
Health. 

It  appears  that  from  circumstances  not  necessary  to  be  recapitulated  in 
this  letter,  it  is  not  proper,  in  the  opinion  of  the  Board  of  Health,  to  elect 
a  Secretary  of  that  Board  as  State  Health  Officer  at  present.  Upon  this  you 
inquire  of  this  office  whether  or  not  that  Board  has  authority  to  appoint  a 
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temporary  Health  Officer  pending  further  investigation  by  the  Board  as 
to  whom  they  should  elect  permanent  Secretary.  We  think  that  this  is  one  of 
the  powers  which  is  necessarily  involved  in  the  constitution  of  the  State 
Board  of  Health.  It  is  important  that  some  one  shcmld  in  the  interim  per- 
form the  functions  of  the  Secretary  and  as  it  is  not  possible  at  the  present 
time  to  fill  the  vacancy  permanently,  we  think  that  this  course  may  'be 
adopted  by  the  Board. 


Health  Ordinance — Prosecution 

June  23,  1925. 

We  see  no  reason  why  the  ordinance  of  the  city  of  Goldsboro  set  out 
in  your  letter  cannot  be  legally  enforced  against  any  one  who  offends  against 
it.  If  the  judge  of  the  superior  court  threw  out  a  prosecution  based  upon 
the  ordinance,  there  must  have  been  some  other  reason  than  that  stated 
to  you  by  the  health  officer  in  that  city.  Wherever  a  question  of  that  sort 
arises  upon  which  there  is  a  doubt,  the  prosecuting  attorney  may  obtain  a 
special  verdict  from  a  jury  finding  the  facts  and  can  appeal  from  the 
judgment  of  the  court  upon  such  special  verdict  and  present  any  question 
that  may  be  involved  for  the  determination  of  the  Supreme  Court. 


Marriage  Certificates — Osteopath 

February  17,  1926. 

I  have  your  letter  of  February  15th.  It  is  my  opinion  that  a  register  of 
deeds  should  accept  only  certificates  from  Physicians  licensed  to  practice 
medicine  and  surgery  upon  which  to  base  issuance  of  marriage  licenses.  He 
should  not  accept  the  certificate  of  an  osteopath. 


Health   Officer — Eligibility 

August   23,    1926. 

In  your  letter  of  the  19th  inst.  you  state  that  Dr.  Charles  O'H.  Laughing- 
house  of  Greenville  was  an  active  member  of  the  North  Carolina  State 
Board  of  Health  for  a  number  of  years  until  his  resignation  June  16,  1926. 
On  June  21,  1926,  the  State  Board  of  Health  elected  Dr.  Laughinghouse 
Secretary  of  the  Board,  his  term  of  office  to  commence  October  1,  1926.  You 
ask  an  opinion  of  this  office  as  to  whether  or  not  C.  S.  Section  7519  in  any 
v/ay  controls  the  situation  so  as  to  render  Dr.  Laughinghouse  ineligible  to 
appointment  as  Secretary  under  conditions  above  stated.  Section  7519  reads 
as  follows: 

Director  not  to  be  elected  to  position  under  hoard.  It  shall 
be  unlawful  for  any  board  of  directors,  board  of  trustees  or 
other  governing  body  of  any  of  the  various  state  institutions 
(penal,  charitable,  or  otherwise)   to  appoint  or  elect  any  person 
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■who  may  be  or  has  been  at  any  time  within  six  months  a  mem- 
ber of  such  board  of  directors,  board  of  trustees,  or  other  gov- 
erning body,  to  any  position  in  the  institution,  wliich  position 
may  be  under  the  control  of  such  board  of  directors,  board  of 
trustees,  or  other  governing  body. 

It  is  observable  that  the  terms  used  in  the  statute  are  "State  institu- 
tions." What  did  the  General  Assembly  mean  by  the  use  of  these  words? 
Did  it  intend  that  they  should  cover  all  the  agencies  and  departments  of  the 
State  Government?  It  is  not  so  much  a  determination  of  the  meaning  of 
the  term  "institution"  as  defined  by  the  dictionaries.  It  is,  rather,  what  did 
the  Legislature  understand  the  term  to  mean.  We  have  examined  the  stat- 
utes exhaustively  and  have  come  to  the  conclusion  that  the  legislation  of 
the  State  of  North  Carolina  divides  State  agencies  into  two  classes:  State 
departments  and  State  institutions.  The  distinction,  broadly  run,  seems  to 
be  this:  When  the  Legislature  creates  an  administrative  body  to  perform 
some  of  the  functions  of  the  State  and  delegates  to  it  power  which  could 
be  exercised  by  the  State,  but  on  account  of  numerous  details  necessary  to 
this  exercise,  it  cannot  be  done  by  the  General  Assembly,  then  that  is  a 
State  department.  If,  however,  the  General  Assembly  sets  up  a  distinct 
body,  whatever  it  may  be  called,  to  exercise  certain  functions  which  may 
or  may  not  be  imposed  upon  the  State  by  the  Constitution,  then  it  has  estab- 
lished a  State  institution.  It  is  not  possible  to  draw  the  line  between  a  State 
department  and  a  State  institution  more  definitely  than  this. 

Whenever,  however,  the  General  Assembly  comes  to  deal  with  these  two 
classes  of  State  agencies,  it  invariably  draws  the  distinction  between  a 
State  institution  and  a  State  department.  For  instance.  Article  6  of  Chap- 
ter 126  of  the  Consolidated  Statutes,  which  chapter  is  entitled,  "State  De- 
partments, Institutions  and  Commissions,"  deals  only  with  officers  of  Sta,te 
institutions.  For  instance.  Section  7517  requires  the  boards  of  directors  of 
the  various  State  institutions  to  elect  one  of  their  number  as  secretary. 
Section  7518  requires  all  officers  and  employees  of  the  various  State  insti- 
tutions to  be  elected  by  the  board  of  directors.  Then  comes  7519,  the  statute 
particularly  involved.  Then  Section  7520  requires  the  superintendents  of 
the  various  institutions  to  be  within  call.  Then  Section  7521  forbids  trading 
by  officers  and  employees  of  State  institutions  with  concerns  in  which  they 
are  interested.  Section  7522  confers  power  upon  State  institutions  to  exer- 
cise eminent  domain.  (Certainly,  the  State  Board  of  Health  has  not  the 
power  of  eminent  domain.)  Section  7523  gives  authority  to  managers  of 
institutions  to  lay  water  pipes.  Section  7525  permits  the  directors  of  State 
institutions  to  grant  easements  to  public  service  corporations  under  certain 
conditions.  Section  7526  makes  injury  to  a  water  supply  a  misdemeanor. 
Section  7527  regulates  keeping  swine  near  the  institutions. 

When  vre  come,  however,  to  Section  7528,  the  Legislature  intends  to,  and 
does,  make  it  applicable  to  both  departments  and  institutions.  That  deals 
with  expenditures  of  departments  and  institutions.  Section  7529  and  7530 
deals  specifically  with  certain  institutions.  When  we  come,  however,  to 
Section  7531,  the  Legislature  intends  to,  and  does,  make  it  applicable  to 
both  departments  and  institutions.  The  same  remark  as  applicable  to 
Sections  7532,  7533  and  7534. 
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Whenever  the  General  Assembly,  then,  means  to  deal  with  a  State  de- 
partment as  distinguished  from  a  State  institution,  it  does  so  in  terms 
which  cannot  be  mistaken.  The  various  acts  dealing  with  State  institutions 
and  departments  by  the  General  Assembly  of  1925  (too  numerous  to  be 
cited)  all  keep  this  distinction  clearly  in  mind.  Stated  shortly,  then,  the 
department  functions  as  part  of  the  machinery  of  the  State  Government. 
The  institution  is  set  up  apart  to  carry  out  functions  imposed  upon  a  modern 
State  which  are  not  strictly  governmental  in  character.  Consequently,  we 
conclude  that  Dr.  Laughinghouse  under  the  election  of  June  21,  1926,  will 
be,  if  he  accepts  the  appointment,  legally  and  constitutionally  Secretary  of 
the  Board  on  October  1,  1926 — not  because  of  any  period  of  time  between  his 
election  and  his  qualifications,  but  simply  because  Section  7519  does  not 
apply  to  the  State  Board  of  Health,  which  is  distinctly  and  unquestionably 
a  department  of  the  State  Government  and  not  a  State  institution.  There 
are  several  other  departments  of  the  State  Government  which  in  no  sense 
can  be  considered  State  institutions,  such  as  the  State  Highway  Commission, 
the  State  Fisheries  Board,  etc. 

It  is  noticeable  also  that  Section  7519  uses  the  terms  "to  any  position 
in  the  institution."  This  is  manifestly  wholly  inapplicable  also  to  the  State 
Board  of  Health. 


OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 


ArsTRAi.iAN   Ballot — Port  Terminal  Bill 

October  25,  1924. 

You  request  a  ruling  of  this  office  upon  the  following  conditions  that  arise 
from  the  enactment  of  the  Australian  Ballot  law,  applicable  to  nine  coun- 
ties in  the  State  on  August  21,  1924,  and  the  enactment  of  the  Port  Terminals 
bill,  also  on  August  21,  1924. 

The  Australian  Ballot  law  above  referred  to  in  section  1  requires  all 
questions  to  be  submitted  to  the  people  and  to  be  submitted  in  accordance 
with  that  law,  whereas,  the  Port  Terminals  bill  provides  the  machinery  for 
the  submission  of  the  question  to  the  people  in  the  manner  set  out  in  sec- 
tion 12  of  the  act.  There  is  in  these  two  methods  of  voting  an  essential 
conflict.  We  think,  after  considering  the  matter,  that  the  provisions  of  sec- 
tion 12  of  the  Port  Terminals  act  control  with  reference  to  the  submission 
of  this  particular  question  to  the  voters  of  the  State.  Therefore,  it  is  the 
duty  of  the  State  Board  of  Elections  to  print  and  distribute  ballots  for  said 
election  in  the  form  provided  in  this  section  to  all  the  counties  of  the  State, 
regardless  of  whether  the  Australian  Ballot  law  has  been  made  applicable 
to  them.  The  General  Assembly  evidently  intended,  we  think,  to  separate 
the  question  of  the  establishment  of  Port  Terminals  from  all  other  ques- 
tions to  be  submitted  to  the  people  at  the  general  election  of  1924.  It  not 
only  provides  the  form  of  such  ballots  and  the  method  by  which  such  ballots 
shall  be  voted,  but  requires  them  to  be  deposited  in  a  separate  and  dis- 
tinct box. 

It  is  further  apparent  that  the  General  Assembly  intended  this  to  be  a 
distinct  question,  uncomplicated  by  its  consideration  in  connection  with 
other  questions  to  be  submitted  at  the  general  election,  from  the  fact  that 
it  has  in  no  aspects  of  it  a  political  or  partisan  tendency.  The  general  elec- 
tion of  1924  is  an  election  to  select  office  holders  for  the  people  for  the  ensuing 
terms  of  those  office  holders.  The  object  of  the  Port  Terminals  act  is  to 
submit  to  the  people,  free  from  any  other  consideration  than  the  merits  of 
the  question,  for  their  determination,  whether  or  not  the  Port  Terminals 
act  shall  be  adopted.  In  this  legislation  the  General  Assembly  was  legis- 
lating for  a  particular,  special  purpose,  and,  therefore,  it  will  be  taken  to 
control  in  all  matters  set  out  in  the  act  any  other  legislation  in  regard  to 
elections  which  may  conflict  with  it. 

This  ruling,  then,  applies  not  only  to  the  nine  counties  which  were  put 
under  the  Australian  Ballot  by  the  act  of  the  special  session,  but  also  all 
other  counties  which  previous  to  that  time  had  been,  and  are  now,  under 
the  Australian  Ballot  system. 
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State  Senate  Ticket — Printing 

May  7,  1926. 

On  question  we  were  discussing  this  morning  as  to  printing  of  tickets  for 
members  of  State  Senate,  I  call  your  attention  to  C.  S.  6028  which  provides 
that  you  shall  certify  the  filing  of  such  candidacies  for  the  State  Senate  in 
districts  composed  of  two  or  more  counties  when  such  notices  have  been 
filed  with  you.  You  will  also  observe  that  6037  provides  that  the  county 
boards  of  election  shall  print  and  distribute  the  ballots  of  candidates  for 
nomination  as  members  of  the  General  Assembly,  and  on  the  same  ballot 
the  county  officers.  From  this  and  other  sections  I  reach  the  conclusion 
that  your  Board  is  not  required  to  print  a  ticket  containing  the  names  of 
candidates  for  members  of  the  State  Senate,  but  that  these  names  go  on 
the  general  county  ticket  wherever  there  may  be  a  contest,  and  that  this  is 
so,  regardless  of  whether  under  the  law  the  candidate  for  the  State  Senate 
files  his  notice  with  your  Board  or  with  the  county  board. 


Absent  Voter  Act — Australian  "Ballot 

May  12,  1926. 

I  have  your  letter  of  May  11,  asking  if  the  absentee  voter's  law  applies 
in  counties  where  the  Australian  ballot  law  is  used. 

The  first  special  act  on  this  subject  seems  to  have  been  Chapter  606, 
Public-Local  Laws  of  1917.  That  act  applied  only  to  Buncombe,  Henderson 
and  Madison  counties.  By  Chapter  445,  Public-Local  Laws  of  1925  this 
Chapter  606  of  1917  was  made  to  apply  to  Scotland  County. 

I  find  nothing  in  the  Buncombe  County  act  to  prevent  the  use  of  absentee 
tickets  under  it.  There  is  no  specific  provision  on  the  subject  in  the 
original  act,  but  construing  the  act  with  the  general  law,  I  reach  the 
conclusion  that  the  use  of  the  absentee  tickets  is  permissible. 

You  will  observe  that  C.  S.  5968  provides  that  the  article  on  the  subject 
of  absentee  voting  and  all  other  election  laws  of  the  State  shall  be  liberally 
construed  in  favor  of  the  right  of  the  elector  to  vote.  My  view  on  the 
subject  is  further  confirmed  by  information  to  the  effect  that  they  have 
been  using  the  absentee  ballots  in  Buncombe  County  since  the  enactment 
of  Chapter  606  of  1917.  This  is  done  by  obtaining  the  ballot  from  the 
chairman  of  the  county  board  of  elections  upon  request  made  therefor  to 
him  by  the  voter  who  desires  to  use  it.  The  details  can  be  worked  out 
on  principles  analogous  to  those  which  control  in  the  counties  under  the 
general  election  law. 

Chapter  37,  Public-Local  Laws  of  1924,  provides  for  the  Australian  ballot 
system  for  Stanly,  Brunswick,  Alexander,  Yancey,  McDowell,  Cherokee, 
Surry  and  Caldwell.  Sections  30  and  31  of  that  act  provide  the  method  by 
which  the  absent  elector  may  obtain  the  ballots  and  vote.  It  prevents  the 
use  of  certificate  B  as  set  out  in  amended  C.  S.  5962.  By  reference  to  those 
sections  of  that  act,  you  will  see  the  provisions  on  the  subject. 

I  have  not  gone  through  the  public-local  laws  to  see  what  provisions 
may  be  in  the  acts  passed  for  other  counties.     Each  county  will,  of  course, 
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be  governed  by  its  special  act  on  the  subject.  If  the  special  act  does  not 
prohibit  the  use  of  absentee  ballots,  I  advise  that  they  may  be  used  in 
the  counties  which  have  the  Australian  ballot  system.  As  stated,  they 
may  be  used  in  Scotland  as  that  act  is  similar  to  the  one  for  Buncombe 
County. 


Primary — Senatorial  Disteict 

May  25,  1926. 

In  reply  to  yours  of  May  25.  In  the  Twenty-eighth  Senatorial  District, 
composed  of  Alexander,  Burke  and  Caldwell  counties,  there  has  been  no 
agreement  between  the  executive  committees  as  provided  for  in  C.  S.  6014. 
Consequentlj%  candidates  for  nomination  for  senatorship  by  both  parties, 
if  they  wish  to  participate  in  the  State-wide  primary,  must  file  their  notice 
of  candidacy  with  the  State  Board  of  Elections. 

Mr.  J.  F.  Spainhour  of  Morganton  filed  with  the  State  Board  of  Elections 
an  Democratic  candidate.  No  other  person  filed  with  that  body.  Conse- 
quently, Mr.  Spainhour  is  the  Democratic  candidate  for  the  senatorship 
from  that  district.  Though  no  Republican  filed  with  the  State  Board  of 
Elections,  it  seems  that  Mr.  Frank  C.  Gwaltney  has  filed  notice  of  candidacy 
with  county  boards  of  elections  of  these  three  counties.  You  ask  an  opinion 
from  this  ofl5ce  as  to  the  effect  of  this  filing  by  Mr.  Gwaltney.  It  is  very 
clear  that  it  is  utterly  futile.  He  has  not  conformed  to  the  primary  law. 
He  cannot  thus  make  himself  a  candidate  of  the  Republican  party  in  that 
district.  Sections  6049  and  6050  contemplate  the  printing  of  tickets  for 
the  general  election  only  for  candidates  who  have  been  nominated  in  the 
primary.  Consequently,  Mr.  Gwaltney's  name  cannot  appear  upon  the  official 
ballots  printed  by  either  the  State  or  county  boards  of  elections  at  the 
general  election  in  the  fall. 


Primary — Recount 

June  11,  1926. 

In  your  letter  of  June  8  you  state  that  Mr.  W.  F.  Evans,  candidate  in  the 
Democratic  primary  for  the  nomination  for  Solicitor  of  the  Seventh  Judicial 
District,  filed  a  petition  with  the  Board  of  Elections  of  Wake  County,  asking 
for  a  recount  of  the  votes  cast  for  Solicitor  in  said  county  at  the  primary 
on  June  5,  alleging  fraud  in  the  conduct  of  said  primary;  that  the  County 
Board  of  Elections  refused  to  grant  the  petition,  and  that  Mr.  Evans  has 
appealed  therefrom  to  the  State  Board  of  Elections.  Upon  this  you  ask  if 
such  an  appeal  can  be  heard  by  the  State  Board  of  Elections,  and  if  it  can 
order  a  recount  in  case  sufficient  evidence  is  presented  to  justify  such  action. 

The  only  provision  providing  for  a  recount  in  primary  elections  is  II  C.  S. 
6048,  which  is  as  follows: 

Election  board  may  refer  to  ballot  boxes  to  resolve  doubts. 
When,  on  account  of  errors  in  tabulating  returns  and  filling 
out  blanks,  the  result  of  an  election  in  any  one  or  more  precincts 
cannot  be  accurately  known,  the  county  board  of  elections  and 
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the  state  board  of  elections  shall  be  allowed  access  to  the  ballot 
boxes  in  such  precincts  to  make  a  recount  and  declare  the  re- 
sults, which  shall  be  done  under  such  rules  as  the  state  board  of 
elections  shall  establish  to  protect  the  integrity  of  the  election 
and  the  rights  of  the  voters. 

It  will  be  observed  that  the  recount  can  be  had  only  "when  on  account 
of  errors  in  tabulating  returns  and  filling  out  blanks"  the  result  of  an 
election  cannot  be  accurately  known.  Neither  the  courts  nor  the  boards 
of  election  have  power  to  review  the  action  of  the  registrar  and  judges  of 
election  in  passing  on  the  right  of  an  individual  to  participate  in  the 
primary.  See  III  C.  S.  6031;  Rowland  v.  Board  of  Elections,  184  N.  C,  78; 
Brown  v.  Costen,  176  N.  C,  66;   Bell  v.  Board  of  Elections,  188  N.  C,  311. 

The  statute  makes  no  express  provision  for  an  appeal  from  the  county 
board  of  elections  to  the  State  Board  of  Elections.  However,  the  State  Board 
of  Elections,  being  an  administrative  body,  may  treat  such  an  appeal  as 
an  original  petition  and  act  upon  it  accordingly.  Under  II  C.  S.  6D48, 
both  the  State  Board  of  Elections  and  the  county  board  of  elections  may 
have  access  to  the  ballot  boxes  to  make  a  recount  where  in  the  judgment  of 
either  board  there  may  have  been  "errors  in  tabulating  returns  and  filling 
out  blanks."  In  doing  this,  the  State  Board  and  the  county  board  may  act 
separately,  or  the  two  may  act  together  under  such  rules  as  the  State 
Board  may  adopt  for  that  purpose. 

By  II  C.  S.  6043,  the  State  Board  of  Elections  is  charged  with  the 
duty  of  compiling  and  tabulating  returns  and  declaring  the  result  in  all 
primary  elections  except  in  the  case  of  nominees  for  certain  county  and 
legislative  offices.  To  that  end  it  may,  therefore,  "make  a  recount  and 
declare  the  results"  upon  a  petition  addressed  to  it  or  upon  an  appeal 
treated  as  an  original  petition  in  a  contest  involving  the  nomination  for 
the  office  of  Solicitor.  It  may  do  this  only  for  the  causes  set  out  in  II 
C.  S.  6048.  It  is  for  the  State  Board  of  Elections  to  determine  whether 
the  facts  and  circumstances  justify  a  recount  as  provided  by  the  terms  of 
the  statute. 


Independent  Candidate — Australian  Ballot 

July  9,  1926. 

The  letter  of  ivft-.  Lawrence  Wakefield  to  Judge  Neal,  sent  by  you  to  this 
office  for  a  ruling,  presents  an  exceedingly  difficult  question.  In  counties 
where  there  has  been  no  question  of  the  Australian  ballot  law,  we  have 
invariably  ruled  that  any  one  at  the  general  election  could  run  as  an 
independent  candidate  for  any  county  office  which  he  might  choose.  His 
name,  however,  even  there  could  not  be  put  upon  the  official  ballot  and  he 
must  print  and  distribute  his  own  tickets.  This  is  based  upon  the  view 
that  the  right  to  run  for  an  office  is  incident  to  one's  being  a  voter  in  the 
State  of  North  Carolina  and  in  the  county  in  which  he  resides.  The 
Australian  ballot,  however,  creates  an  entirely  different  situation,  par- 
ticularly that  set  out  in  full  in  Chapter  37,  Public  Laws,  Extra  Session  of 
1924.     That  chapter  applies  to  Caldwell  County  in  which  Mr.  Wakefield  is 
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a  resident.  Subsection  B  of  Section  2  of  the  act  plainly  contemplates  the 
possibility  of  there  being  a  group  of  independent  candidates  and  provides 
for  the  printing  of  the  ballot  of  that  group  in  the  same  way  that  it  provides 
for  the  printing  of  the  ballot  of  the  two  great  parties.  It  does  not  state, 
however,  how  this  group  of  independent  candidates  should  be  selected. 
Section  6  declares  that  all  nominations  for  public  office  made  otherwise 
than  through  oflficial  primaries  shall  be  by  the  body  or  persons  making 
such  nominations  immediately  certified  to  the  county  board  of  elections 
of  the  proper  county  where  it  is  a  county  ticket.  If  Mr.  Wakefield,  then, 
purposes  to  run  as  an  independent  candidate  individually  and  not  as  one 
of  a  group  of  independent  candidates,  it  may  be  that  his  friends  meeting 
for  the  purpose  may  nominate  him  for  the  House  of  Representatives  and 
certify  that  nomination  to  the  county  board  of  elections,  and  that  body  must 
print  his  name  on  the  official  ticket  as  candidate  of  the  independent  party. 

It  seems  quite  clear  that  if  he  is  to  be  one  of  a  group  of  independents 
running  for  all  the  county  offices,  or  a  large  part  of  them,  and  nominated 
in  this  way,  the  county  board  of  elections  would  have  to  print  that  ticket 
as  an  independent  ticket  under  Subsection  B  above  referred  to.  The 
only  doubt  is  upon  his  being  an  individual  independent.  We  think,  however, 
that  for  the  preservation  of  his  rights  he  may  be  nominated  in  this  way 
and  run  as  a  sole  independent  upon  an  independent  ticket,  to  be  printed 
by  the  county  board  of  elections.  If  this  is  not  done,  his  right  to  become 
an  independent  candidate  would  be  wholly  destroyed  by  the  act.  In  Section 
18  it  is  expressly  declared:  "No  ballot  except  official  ballots  bearing  the 
ofl[icial  endorsement  shall  be  allowed  to  be  deposited  in  the  ballot  boxes  or 
to  be  counted  except  as  hereinafter  provided."  The  only  provision  therein- 
after made  for  this  exception  is  that  contained  in  Section  20,  i.e.,  where 
no  ofiicial  ballots  are  provided  at  the  opening  of  the  polls  or  if  the  supply 
of  official  ballots  should  have  become  exhausted.  Section  24  prohibits  the 
judges  of  election  and  registrar  from  counting  any  ballot  which  is  not 
official  except  as  provided  in  Section  20. 

It  is  manifest,  then,  that  it  is  not  possible  for  Mr.  Wakefield  to  become 
an  independent  candidate  under  Chapter  37  except  as  herein  suggested. 


State  Senator — Printing  Ticket 

August  4,  1926. 

I  have  your  letter  of  July  29.  I  am  of  the  opinion  that  the  County 
Board  of  Election  prepares  the  tickets  for  county  and  legislative  offices, 
which  includes  State  Senator  for  the  district  of  the  particular  county,  and 
that  the  County  must  pay  for  the  printing  of  these  tickets. 

I  think  that  you  necessarily  reach  this  conclusion  from  a  consideration 
of  III  C.  S.  5980  (a)  and  (b). 


OPINIONS  TO  COMMISSIONER  OF  PUBLIC  WELFARE 


Public  Welfaeb — Bow-legged  Boys 

October  23,  1924. 

We  have  considered  the  letter  of  Mrs.  Blanche  Carr  Stern,  Superintendent 
of  Public  Welfare  of  Guilford  County,  in  relation  to  the  Murray  boys  of 
Altamahaw,  N.  C.  These  boys  are  excessively  bow-legged.  Some  attempt  has 
been  made  to  induce  their  father  to  have  a  surgical  operation  performed 
upon  them,  that  this  condition  may  be  remedied.  He,  either  through 
poverty  or  unwillingness,  declines  to  do  this.  You  inquire  whether  or 
not  the  State  has  authority  through  its  Public  Welfare  agencies  to  deal 
with  this  condition  and  compel  the  father  to  have  these  boys  treated,  or  in 
case  he  is  financially  unable  to  do  this,  whether  or  not  the  Public  Welfare 
Department  of  the  county  has  authority  to  commit  them  to  any  hospital 
for  the  purpose  of  correcting  the  defect. 

To  both  of  these  questions  we  answer  "No."  Section  5056  of  the  Con- 
solidated Statutes  gives  the  juvenile  court  of  the  county  in  which  the 
child  has  a  settlement  authority  to  commit  it  to  an  institution  for  treat- 
ment when  it  is  mentally  defective,  feeble-minded  or  epileptic.  The  condition 
that  this  statute  deals  with  is  wholly  different  from  that  presented  by 
the  case  of  the  Murray  boys.  The  bow  legs  are  a  physical  defect,  but  in 
themselves  do  not  necessarily  impair  the  usefulness'  of  the  children  in 
their  lives  or  render  them  less  fit  to  perform  their  duties  to  the  State.  In 
the  absence,  then,  of  direct  statutory  authority,  we  think  it  quite  clear  that 
the  Welfare  Department  cannot  deal  with  these  children  as  suggested. 


Joint  County  Districts  and  Jails 

December  12,  1924. 

In  your  letter  of  December  10  you  request  the  opinion  of  this  office  as 
to  whether  or  not  the  General  Assembly  has  authority  under  the  existing 
Constitution  of  North  Carolina: 

First.  To  establish  a  court  district  composed  of  two  or  more  counties 
in  which  courts  should  be  held  periodically  for  all  of  those  counties  thus 
consolidated  into  a  single  district.  The  Constitution  of  the  State,  Article  4, 
Section  10,  forbids  this  by  necessary  inference.     That  section  declares: 

There  shall  be  held  a  superior  court  in  each  county  at  least 
twice  in  each  year.  • 

The  Constitution,  then,  must  be  amended  in  this  regard  if  your  scheme 
should  be  perfected. 

Second.  You  inquire  whether  or  not  the  General  Assembly  can  combine 
two   or   more   counties   into  a   single  jail   district — that   is,   whether    it   can 
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allow  a  single  jail  for  two  or  more  counties.  We  think  there  would  be  no 
constitutional  difficulty  in  the  way  of  an  act  of  the  Legislature  to  this 
effect,  Section  14  of  Article  7  of  the  Constitution  giving  that  body  full 
power  to  modify,  change  or  abrogate  any  of  the  provisions  of  Article  7, 
thus  putting  county  control  largely  within  the  hands  of  the  Legislature.  It 
is  true  that  Section  6  of  Article  11  deals  with  county  jails  in  placing  the 
superintendents  of  such  jails  under  the  authority  of  the  General  Assembly 
in  order  that  the  health  and  comfort  of  the  prisoners  might  be  secured. 
We,  however,  do  not  interpret  this  as  limiting  the  authority  of  the  Legis- 
lature in  that  regard. 

The  difficulty  with  this  branch  of  your  plan  is,  it  seems  to  us,  wholly 
practical.  The  distance,  for  instance,  of  the  jail  from  a  particular  court 
in  which  the  prisoners  are  to  be  tried  would  prevent  their  expeditious  and 
safe  transfer  from  jail  to  the  courthouse.  Indeed,  it  would  not  be  possible, 
it  seems  to  us,  to  try  criminal  cases  at  a  courthouse  out  of  the  county 
indiscriminately,  as  would  be  necessary  in  this  case,  without  the  county 
itself  having  at  least  some  place  of  detention  in  which  the  prisoners  were 
to  be  put  pending  the  court  in  which  they  are  to  be  tried.  The  saving,  if 
any,  by  your  plan,  then,  would  be  necessarily  small  and  the  plan  itself 
would  be  accompanied  by  almost  insuperable  difficulties. 


Mothers'   Aid — Reports 

January  12,  1925. 

The  case  stated  by  you  in  your  letter  of  January  10  seems  to  relate 
principally  to  the  administration  of  the  Mothers'  Aid  Act  and  does  not 
present  directly  any  legal  interpretation  of  that  act.  It  seems  that  the 
county  superintendent  of  public  welfare  in  a  county  which  has  been 
administering  Mothers'  Aid  held  up  a  mother's  check  for  $30  for  the  month 
of  December  because  in  his  judgment  she  did  not  need  the  money.  We 
think  the  proper  procedure  should  have  been,  if  he  was  convinced  that 
the  mother  did  not  need  the  money,  for  him  to  have  held  the  check  up 
until  he  could  consult  v/ith  the  county  commissioners  in  regard  to  it.  If 
the  county  commissioners  upon  such  consultation  thought  that  the  mother 
was  entitled  to  the  check,  then  it  should  have  been  delivered  to  her  and 
should  have  appeared  in  the  quarterly  report  made  by  the  treasurer  of  the 
county  to  the  State  Board  of  Charities  and  Public  Welfare  under  section  8 
of  the  act.  We  know  nothing  that  you  can  do  except  call  the  attention  of 
the  board  of  county  commissioners  to  the  fact  that  this  check  did  not  appear 
in  the  quarterly  report  received  by  your  Board. 


Mothers'   Aid — Appropriation 

March  31,  1925. 

After    giving    careful    consideration    to    the    amendment    to    C.    S.    5067-h 
submitted  to  me  this  morning,  I  reached  the  conclusion  that  this  amendment 
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has  reference  only  to  the  appropriations  for  the  years  beginning  July  1, 
1925.  You  will  observe  that  it  refers  to  "State  apportionment  for  mothers' 
aid  in  such  counties  for  the  ensuing  fiscal  year." 

I  must,  therefore,  advise  that  this  act,  House  Bill  1586,  Senate  Bill  1438, 
has  no  application  to  appropriations  for  years  preceding  that  beginning 
July  1,  1925. 


Pension — Widow — County  Home 

May  18,  1925. 

We  have  considered  the  letter  of  Miss  Anne-Ruth  Medcalf,  Superintendent, 
to  you  and  think  that  she  is  clearly  right  in  her  interpretation  of  the 
pension  law.  A  widow  who  has  been  receiving  a  pension  under  that  law 
and  goes  to  the  county  home,  by  that  fact  itself  surrenders  her  pension 
under  Section  5168  (k)  3d  C.  S.  This  has  been  the  interpretation  put 
upon  the  act  by  the  Auditor's  office  in  the  administration  of  the  law  and 
it  meets  the  concurrence  to  this  office. 


Mothers'    Aid — Audit   of   Claim 

July  20,  1925. 

Mr.  Lacy  has  referred  your  letter  of  July  15  to  me  for  investigation.  If 
you  will  examine  Section  8  of  Chapter  260,  Public  Laws  of  1923,  the  Mothers' 
Aid  Act,  you  will  find  that  the  treasurer  of  each  county  claiming  a  refund 
from  the  State  must  furnish  an  itemized  statement  of  amounts  paid,  duly 
certified  by  him  under  oath  to  the  State  Board  of  Charities  and  Public 
Welfare.  The  State  Board  of  Charitites  and  Public  Welfare  audits  this 
account  and  if  it  is  approved  by  it  and  all  the  regulations  of  the  Act 
have  been  complied  with,  it  shall  certify  the  account  (not  the  amount)  to 
the  State  Treasurer.  Whereupon,  the  State  Treasurer  shall  immediately 
make  out  and  forward  to  such  county  treasurer  his  voucher  for  one-half  of 
the  total  amount  certified  as  having  been  actually  paid  out  by  the  county. 
It  is  evident  from  this  that  the  voucher  which  the  State  Treasurer  must 
rely  upon  is  the  account  of  the  county  treasurer  duly  certified  by  liim  to 
your  Board  and  by  your  Board  audited  and  approved.  When  that  comes  to 
the  Treasurer's  office,  he  is  to  pay  these  amounts.  I  have  advised  him  that 
the  particular  amounts  which  you  described  in  your  letter  did  not  revert 
to  the  General  Fund  under  the  State  Budget  Act,  but  they  must  be  paid 
when  properly  certified. 


Putative  Father — Bastard 

August  13,  1925. 

Under  the  conditions  mentioned  in  your  letter  of  August  10,  the  man 
would  not  be  free  from  liability  for  maintenance  of  the  child,  but  he  having 
taken  the  insolvent  debtor's  oath  after  remaining  in  jail  the  required  length 
of  time,  there  is  apparently  no  way  in  which  this  liability  can  be  enforced. 
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There  are  hints  in  some  of  the  cases  that  the  Court  might  hold  the 
father  of  an  illegitimate  responsible  for  its  care  and  maintenance  but 
that  has  never  been  definitely  decided  by  our  Court  except  in  cases  where 
other  facts  and  circumstances  entered  in.  It  would  not  be  important  to 
determine  the  right  except  in  a  case  where  such  father  owned  property, 
but  it  is  apparent  that  such  is  not  the  case  in  the  instance  supposed  by  you. 


Abandonment^ — Venue 

October  21,   1925. 

It  seems  from  Mr.  J.  T.  Barnes's  letter  to  you  that  a  wife  and  her  children 
have  been  living  in  Wilson  County  several  months,  during  which  time 
her  husband  contributed  nothing  to  the  support  of  herself  or  her  children. 
It  seems  that  the  husband  was  arrested  for  giving  bad  checks  in  Florida 
and  was  in  jail  in  August,  1925.  He  agreed  that  he  would  take  care  of 
his  family  as  soon  as  he  got  out  of  jail  and  had  time  to  get  straight 
financially.  He  got  out  of  jail  and  has  since  contributed  nothing  to  the 
support  of  his  family.  The  jail  in  which  he  was  incarcerated  was  the 
Nash  County  jail.  His  wife  got  out  a  warrant  against  him  in  Wilson 
County  and  it  was  served  on  September  30  in  Wilson  County.  The  magis- 
trate has  not  heard  the  case  because  he  is  doubtful  as  to  whether  the 
proper  venue  was  in  Wilson  County  or  in  Nash  County. 

The  justice  of  the  peace  has  not  final  jurisdiction  of  such  a  charge. 
He  simply  has  authority  to  bind  over  to  some  court  which  has  jurisdiction. 
We  think  it  entirely  clear  that  a  justice  of  the  peace  of  the  county  in 
which  the  wife  and  children  were  living  at  the  time  the  warrant  was 
taken  out  has  jurisdiction  to  bind  over  to  the  superior  court  of  Wilson 
County  for  abandonment  and  nonsupport  of  the  children,  regardless  of 
whether  the  original  abandonment  occurred  in  Nash  County  or  nol.  The 
failure  on  his  part  to  continue  in  the  performance  of  his  duty  to  support 
his  wife  and  his  children  was  in  law  a  fresh  act  of  abandonment  and  failure 
to  support,  and  this  having  occurred  in  Wilson  County,  the  Wilson  County 
court  has  jurisdiction  to  proceed.  State  v.  Davis,  79  N.  C,  603;  State  v. 
Hannan.  168  N.  C,  215;  State  v.  Beam.  181  N.  C,  579;  State  v.  Bell.  184  N.  C, 
701. 


Donated  Fund — Employee 

November  14,  1925. 

In  your  letter  of  November  8  you  state  that  it  is  advisable  to  supplement 
your  bookkeeper's  salary  by  $10  a  month  from  funds  granted  your  Board 
by  the  Rockefeller  Foundation.  Your  bookkeeper  keeps  the  books  for  the 
Fund,  and  as'  the  Foundation  allows  you,  $150  a  month  for  additional  office 
help,  you  have  devoted  this  $10  a  month  from  this  Fund  to  paying  your 
bookkeeper  for  the  additional  work  required  by  the  Fund  instead  of  hiring 
directly  another  bookkeeper  for  this  specific  purpose.  The  Rockefeller 
Foundation  pays  to  your  Commission  for  a  three  year  period  certain  funds 
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devoted  to  a  specific  purpose  and  to  be  administered  by  your  Board.  This 
Fund,  of  course,  is  no  part  of  a  State  appropriation,  is  not  derived  from 
any  State  source,  but  is  a  voluntary  trust  imposed  in  your  Board  by  the 
Rockefeller  Foundation.  Your  disposition  of  the  $150  per  month  allowed 
you  for  additional  office  help  is  a  matter  to  be  determined  in  the  legal 
discretion  of  your  Board.  Any  employee  of  this  Fund  could  be,  therefore, 
in  no  sense  subordinate  to  the  Salary  and  Wage  Commission,  she  or  he  not 
being  an  employee  of  the  State  and  not  being  paid  by  the  State. 

Yoar  bookkeeper,  however,  is  an  employee  of  the  State  and  is  subject 
to  the  rules  and  regulations  made  by  the  Salary  and  Wage  Commission. 
That  Commission  has  fixed  her  salary  under  the  authority  granted  it  by 
the  General  Assembly  at  a  certain  amount,  to  do  the  duties  incident  to 
her  employment  by  your  Board.  There  is  no  statute  which  would  prohibit 
your  supplementing  the  salary  for  the  work  to  be  done  by  this  young  lady 
from  the  Rockefeller  Fund  to  the  amount  of  $10  per  month. 

The  difficulty  in  the  situation  is  that  the  Salary  and  Wage  Commission 
not  only  has  authority  to  fix  salaries,  but  also  hours  of  labor.  One  of  the 
rules  is: 

No  employee  shall  engage  in  any  outside  work  which  is  in 
any  way  inconsistent  with  his  obligation  to  the  State  or  inter-' 
feres  with  his  rendering  full  time  and  energy  to  his  official 
duties. 

If  this  additional  work  does  not  come  within  the  prohibition  of  this 
rule,  and  as  to  this,  you  as  head  of  the  Department  are  to  determine  in 
the  first  instance,  we  see  no  reason  why  you  have  not  authority  to  allow 
her  the  $10  per  month  to  be  paid  from  what  is  in  a  certain  sense  a  private 
fund,  subject  to  your  control,  with  you  accountable  for  its  administration 
only  to  the  source  from  which  it  is  derived.  That  you,  for  convenience 
in  the  management  of  the  Fund,  have  deposited  it  in  the  State  Treasury  for 
the  purposes  of  the  Fund,  does  not,  it  seems  to  me,  affect  your  authority 
to  devote  it  to  its  purposes  free  from  the  control  of  any  other  administrative 
or  executive  authority  of  the  State.  In  other  words,  it  is  a  trust  fund 
to  be  administered  by  you  and  in  this  administration  you  are  not  at  all 
accountable  to  any  other  State  department  or  administrative  commission. 


Prostitution — Man 

January  8,  1926. 

The  justices  of  the  peace  who  discharged  defendants  alleged  to  have  been 
guilty  of  prostitution  because  a  man  cannot  under  the  statute,  C.  S.  4357 
and  4358,  commit  that  crime,  were  very  much  wiser  than  our  State  Supreme 
Court,  because  that  body  had  held  in  three  or  four  cases  that  a  man  could 
be  guilty  under  these  statutes.  See  State  v.  Sinodis,  189  N.  C,  565,  and 
State  V.  Jesse  Barbee,  189  N.  C,  835. 
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Adoption — Procedure 

May  29,  1926. 

You  ask  this  office  to  state  the  proceedings  necessary  for  the  proper 
adoption  of  a  minor  child  as  approved  by  the  Court  in  the  recent  case  of 
Truelove  v.  Parker,  191  N.  C,  391. 

(1)  It  is  a  special  proceeding  instituted  by  the  filing  of  the  petition 
by  the  proposed  adopting  parent  in  the  superior  court  of  the  county  in 
which  the  child  resides,  the  clerk,  in  this  regard,  being  the  court.  The 
essential  facts  to  be  alleged  in  the  petition  include  the  name,  and  age  of 
the  child,  the  names  of  its  parents,  whether  the  parents,  or  either  of  them, 
are  living,  and  if  both  are  dead,  the  name  of  the  child's  guardian,  or  if  it 
have  no  guardian  or  living  parent,  the  name  of  the  person  having  charge 
of  it.     C.  S.  Sec.  182. 

(2)  The  parent  or  guardian,  or  the  person  having  charge  of  such  child, 
or  with  whom  it  may  reside,  must  be  made  a  party  of  record  in  the  pro- 
ceeding. Section  183.  The  court  holds  that  the  term  "parent"  includes 
both  father  and  mother,  if  living,  and  though  either  or  both  of  them  may 
have  willfully  abandoned  the  child  and  though  that  fact  may  be  specifically 
alleged  in  the  petition,  that  does  not  obviate  the  necessity  to  make  him, 
or  her,  or  them  parties  of  record.  There  are  only  two  ways  by  which 
one  may  be  made  a  party  of  record: 

(a)  By  service  of  summons,  (b)  By  a  voluntary  appear- 
ance and  this  appearance  must  appear  affirmatively  upon  the 
record. 

The  majority  of  the  court  in  Truelove  v.  Parker  held  that  the  absence 
from  record  of  an  affirmative  showing  of  service  of  process  upon  the  parents 
or  their  voluntary  appearance,  renders  the  whole  proceeding  absolutely 
void,  even  against  the  heirs  at  law  of  the  adopting  parent.  It  is  at  this 
point  that  the  dissent  of  the  Chief  Justice  is  most  effective.  He,  among 
other  things,  contended  that  though  the  proceedings  may,  in  the  absence 
of  service  of  process,  or  on  appearance,  be  avoided  by  the  parent,  yet  they 
could  not  be  void  against  the  heirs  at  law  (privies  in  estate)  of  the 
adopting  parent.  However,  the  prevailing  opinion  is  now  the  law  of  this 
State. 

The  general  effect  of  this  decision  may  be  stated  broadly  thus:  The 
statute  permitting  the  adoption  of  minor  children  confers  a  special  juris- 
diction upon  the  superior  court,  so  in  order  that  the  proceedings  may  be 
valid,  the  statute  must  be  complied  with  strictly.  Thus  all  the  jurisdictional 
facts  must  appear  upon  the  record,  else  the  proceeding  will  be  void. 


OPINIONS  TO  THE  STATE  HOSPITALS 


Act  of  1925 — State  Motor  Vehicles 

March  19,  1925. 

You  state  that  you  have  been  operating  your  own  car  in  connection  with 
your  duties  as  Superintendent  of  the  State  Hospital  at  Raleigh.  At  the  time 
that  you  were  reelected  Superintendent  for  a  period  of  six  years,  beginning 
at  the  expiration  of  your  present  term,  May,  1925,  the  board  which  employed 
you  gave  you  an  allowance  of  $600  per  annum  for  the  maintenance  and  re- 
newal of  your  automobile.  It  further  required  that  this  renewal  fund  should 
be  paid  out  of  the  receipts  of  the  Institution.  I  suppose  this  means  the 
receipts  from  pay  patients.  The  board  also  ordered  that  the  repairs  and  sup- 
plies of  the  machine  be  furnished  by  the  Institution. 

Of  course,  in  the  absence  of  specific  legislation  in  regard  to  the  situation, 
this  act  of  the  board  was  entirely  legal  at  the  time  and  it  amounted  to 
supplementing  your  salary  by  these  allowances  when  you  were  using  your 
own  machine  and  not  putting  the  State  to  the  expense  of  purchasing  one 
for  your  use.  Unfortunately,  however,  the  act  ratified  March  10,  1925,  en- 
titled "An  act  to  prohibit  the  use  of  public  owned  automobiles  for  private 
purposes"  contains  at  the  end  of  section  3  this  proviso: 

That  nothing  in  this  act  shall  be  construed  to  authorize  the 
purchase  or  maintenance  of  an  automobile  at  the  expense  of  the 
State  by  any  State  officer  unless  he  is  now  authorized  by  statute 
to  do  so. 

■  The  term  "statute"  has  a  narrow  signification  of  an  act  of  the  Legislature 
as  distinguished  from  "law"  at  large.  There  is  no  act  of  the  Legislature 
in  this  sense  which  permitted  your  board  to  make  this  allowance  to  you 
for  the  maintenance  and  up-keep  of  your  automobile. 

In  addition  to  this,  and  as  throwing  some  light  upon  the  subject,  the  act 
ratified  at  the  recent  session  of  the  General  Assembly  on  the  6th  day  of 
March  requiring  the  deposit  of  all  funds  belonging  to  the  State  of  North 
Carolina  daily  with  the  State  Treasurer,  requires  all  these  receipts  of  your 
Institution  from  pay  patients  to  be  deposited  as  all  other  State  funds  are  to  be 
deposited,  to  the  credit  of  the  State  Treasurer.  This,  of  course,  modifies 
materially  the  control  of  your  board  over  these  funds.  The  $600  allowed 
you  for  maintenance  of  your  automobile  could  be  paid  only  through  a  war- 
rant drawn  by  the  Auditor  upon  the  State  Treasurer  and  from  funds  of  the 
State  in  his  hands  and  deposited  in  accordance  with  the  act  last  referred 
to. 

It  seems,  therefore,  that  as  these  laws  are  worded,  the  allowance  to  you 
for  the  maintenance  of  your  automobile  is  an  improper  one  and  can  no 
longer  be  sustained.  It  is  true  that  the  act  requiring  the  deposits  does  not 
go  into  effect  until  the  1st  of  July,  1925,  but  the  other  act  went  into  effect 
immediately  upon  ratification. 
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Act  of  1925 — Support  of  Patients 

May   7,  1925. 

In  view  of  recent  act  of  the  General  Assembly  requiring  those  able  to 
pay  to  bear  the  expense  of  their  care,  maintenance  and  treatment  in  State 
institutions,  I  am  writing  to  suggest  that  you  adopt  every  possible  means 
to  enforce  the  payment  of  these  obligations.  The  act  requires  the  board  of 
directors  to  ascertain  the  cost  of  such  maintenance  and  care  and  when 
that  is  done,  "such  patient,  pupil,  inmate,  or  the  parent,  guardian,  trustee 
or  other  person  legally  responsible  therefor,  shall  have  the  option  to  pay 
the  same  or  to  remove  the  patient,  pupil  or  inmate  from  such  institution." 

It  is  the  purpose  of  this  act  to  require  all  those  able  to  pay  for  their  main- 
tenance to  do  so,  so  that  there  may  be  a  greater  opportunity  to  care  for  the 
indigent.  I,  therefore,  suggest  that  you  call  the  attention  of  all  those  legally 
responsible  for  the  care  and  maintenance  of  patients  and  inmates  of  your 
institution  to  this  fact,  and  to  insist  that  payment  be  made  by  them. 
The  act  further  provides  that  upon  failure  of  such  persons  to  pay  the 
amounts  ascertained,  this  office  shall  bring  the  necessary  suits  in  order  to 
enforce  collection.  We  are  prepared  to  cooperate  with  you  to  the  extent  of 
enforcing  collection  whenever  you  find  that  the  party  responsible  does 
not  make  payment. 


Board  of  Directors — Compensation 

May  22,  1925. 

We  have  gone  over  again  carefully  the  statutes  in  relation  to  the  com- 
pensation of  the  board  of  directors  of  your  Institution.  Previous  to  the 
act  of  1917,  Chapter  150,  P.  L.,  the  members  of  the  various  boards  of  the 
State  Hospitals  were  required  to  serve  without  reward  save  their  traveling 
expenses  incurred  in  the  discharge  of  their  official  duties.  Pell's  Revisal, 
Section  4549.  The  act  of  1917,  incorporated  in  the  Consolidated  Statutes 
as  Sections  6156  to  6159  inclusive,  gave  the  members  of  the  joint  board  of 
directors  in  Section  6158  $4  per  day  and  actual  expenses  while  engaged 
in  the  discharge  of  their  official  duties.  Those  sections  were  repealed  by 
Chapter  183,  Public  Laws,  1921,  Section  6158  specifically.  That  act  also 
unscrambled  the  eggs  previously  scrambled  in  1917  and  restored  the  man- 
agement of  each  one  of  the  State  Hospitals  to  its  own  particular  board  of 
directors.  Neither  that  act  nor  any  subsequently  passed,  including  those 
of  the  session  of  1925,  deal  at  all  with  compensation  for  these  boards  of  direc- 
tors. Consequently,  we  are  clearly  of  the  opinion  that  they  are  entitled 
under  the  old  act  to  their  traveling  expenses  incurred  in  the  discharge  of 
their  official  duties  and  nothing  more,  nor  can  the  board  of  directors  by  any 
resolution  or  act  of  theirs  provide  a  per  diem  for  themselves. 
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Power  Line — Contract 

June  15,  1925. 

We  have  examined  carefully  the  contract  submitted  to  you  by  the 
Southern  Railway  Company  in  relation  to  the  existing  electric  light  lines  and 
telephone  lines  now  constructed  across  the  right-of-way  of  the  Southern 
Railway  Company  on  lands  belonging  to  the  State  Hospital.  We  are  entirely 
clear  that  your  institution  has  no  authority  to  sign  such  a  contract.  The 
railroad  company  at  best  has  only  an  easement  in  the  right-of-way  across 
the  lands  of  the  State  Hospital.  If,  therefore,  your  telephone  or  electric 
light  lines  are  erected  in  such  way  as  not  to  interfere  with  the  right  of  the 
Southern  Railway  Company  to  use  its  right-of-way  for  railroad  purposes, 
then  you  have  done  all  that  the  law  requires  you  to  do.  This  contract  was 
evidently  drawn  for  power  companies  and  telephone  companies  crossing 
the  railroad  track  and  would  be  appropriate  for  such  private  corporations. 
It  is  in  no  sense  appropriate  or  proper  for  a  State  institution  to  attempt 
to  bind  itself  in  accordance  with  the  provisions  of  this  contract,  particu- 
larly articles  4  and  5  of  the  same.  If  your  institution,  through  its  board  of 
directors,  were  to  sign  this  contract,  it  would  be  invalid  as  beyond  its 
powers. 


Counties — Indigent    Inebriates 

October    12,    1925. 

You  ask  in  your  letter  of  October  10th  an  opinion  from  this  office  relative 
to  the  obligation  of  counties  to  pay  the  cost  and  expense  of  the  restraint, 
care  and  treatment  of  indigent  inebriates  as  defined  in  Chapter  156,  Public 
Laws  of  1921.  That  statute  plainly  imposes  the  cost  of  such  care  and 
treatment  upon  counties  when  the  patient  is  an  indigent  inebriate  as  defined 
in  C.  S.  Section  2284,  and  also  as  defined  in  section  2  of  said  Chapter  156, 
with  this  limitation:  That  there  shall  not  be  included  in  such  cost  and 
expense  any  charge  except  for  board  and  clothing.  This  obligation  upon  the 
counties  is  imposed  in  specific  terms  in  Chapter  156  as  to  both  classes  of 
inebriates.  You  will  find  an  interpretation  of  this  act  in  this  regard  by 
Judge  Manning  at  page  195  of  the  biennial  report  of  the  Attorney  General's 
office  for  1921-22. 


Board  of  Directors — Compensation 

December  11,  1925. 

We  think  that  in  relation  to  the  compensation  of  members  of  your  board 
of  directors,  resort  must  be  had  to  section  4549  of  the  Revisal  of  1905.  The 
last  clause  of  that  section  declares: 

Members  of  each  board  shall  serve  without  reward  save  their 
traveling  expenses  incurred  in  the  discharge  of  their  official 
duties. 
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The  Bickett  act  of  1917  was  brought  forward  in  the  Consolidated  Statutes 
of  1919  as  sections  6156,  6157  and  6158.  Section  6158  provided  compensation 
in  the  sum  of  $4  and  actual  expenses  while  engaged  in  the  discharge  of  their 
duties.  Chapter  183,  Public  Laws  of  1921  repealed  definitely  and  specifically 
the  above  sections.  Section  3  of  the  act  of  1921  confers  all  the  powers 
and  duties  theretofore  imposed  upon  the  consolidated  boards  upon  the  sev- 
eral boards  of  the  respective  institutions.  This  repealing  act,  however,  does 
not  provide  any  compensation  for  any  of  these  boards  and  seems  to  refer 
back  to  existing  laws  after  the  repeal  for  a  definition  of  the  duties  and 
responsibilities  of  these  several  boards.  We  think  the  effect  of  this  repeal  is 
to  revive  section  4549  of  the  Revisal  of  1905  above  referred  to. 


County  Convict — Insane 

■        ■    ■  March  22,   1926. 

In  reply  to  yours  of  March  20th.  You  ask  how  is  a  prisoner  serving  a  sen- 
tence on  the  county  roads  or  in  the  county  jail,  who  has  become  insane,  com- 
mitted to  the  insane  department  of  your  institution?  We  have  not  been 
able  to  find  in  the  statute  any  special  machinery  for  the  commitment  of  such 
insane  prisoner  to  the  hospitals.  The  ordinary  proceeding,  then,  in  the  case 
of  any  insane  person  is  to  be  used.  C.  S.  Section  6195  permits  a  justice  of 
the  peace  in  an  emergency  to  hold  the  examination  of  a  particular  person 
charged  with  insanity,  but  after  this  examination  the  clerk  of  the  court 
must  commit  the  person,  if  he  is  found  to  be  insane,  to  the  proper  hospital. 
Under  Section  6236  a  justice  of  the  peace  may  commit  a  party  charged 
with  crime  before  him  to  the  hospital  for  the  dangerous  insane  when  the 
justice  of  the  peace  has  original  jurisdiction  of  the  offense  charged  and  it  is 
ascertained  at  the  time  of  the  arraignment  of  the  person  so  charged  that  he 
is  insane,  or,  if  he  is  held  not  guilty  on  that  trial,  on  account  of  insanity. 
This  is  the  only  instance  that  we  have  been  able  to  find  where  a  commit- 
ment of  a  justice  of  the  peace  is  valid. 


I^'MATEs — County  Home 

June  7,  1926. 

I  have  considered  carefully  the  matter  submitted  to  this  office  by  you 
and  Mr.  Nathan  O'Berry  a  few  days  ago.  It  seems  from  your  statement  that  a 
number  of  counties  are  carrying  certain  inmates  of  their  county  homes 
before  the  clerk  of  the  superior  court  of  the  particular  county  and  demand- 
ing that  those  inmates  after  proper  investigation  be  committed  to  the 
State  Hospital  for  the  Insane  at  Goldsboro.  In  this  way  the  room  devoted 
by  the  State  for  the  care,  attention  and  treatment  of  other  patients  is 
being  monopolized  by  patients  from  county  homes.  Upon  this  you  inquire 
whether  the  statute  compels  you  to  receive  patients  so  committed  to 
your  Hospital. 
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In  1919,  Chapter  326,  Public  Laws,  sections  1  and  6,  the  General  Assembly 
enacted  "that  any  resident  of  North  Carolina  who  has  been  legally  ad- 
judged to  be  insane  by  the  clerk  of  the  court  or  other  properly  authorized 
person  in  accordance  with  the  provisions  of  the  law  shall  be  entitled  to 
immediate  admission  into  the  State  Hospital  at  Morganton  or  the  State  Hos- 
pital at  Raleigh  or  the  State  Hospital  at  Goldsboro,  in  accordance  with  the 
principles  of  division  as  to  race  and  residence  prescribed  in  the  law." 
The  statute  then  goes  on  and  prohibits  the  superintendent  of  a  particular 
hospital  from  refusing  admission  to  such  a  patient. 

This  act  has  been  brought  forward  in  the  Consolidated  Statutes  as  6184. 
It  is,  consequently,  to  be  construed  in  the  light  of  other  statutes  which  are 
enacted  upon  the  same  subject.  It  is  a  universal  principle  of  statutory  con- 
struction that  the  General  Assembly  should  not  be  taken  to  have  commanded 
an  impossible  thing  or  one  which  in  its  operation  would  bring  about  results 
fatal  to  the  usefulness  of  the  particular  institution  involved.  Construed 
literally,  this  statute  having  been  enacted  since  the  other  provisions  of  the 
statute  hereinafter  alluded  to,  except  one,  would  require  you  to  receive 
idiots,  those  whose  minds  have  been  impaired  by  senility,  and  utterly  re- 
gardless of  whether  or  not  you  had  room  for  the  reception  of  the  patients. 
We  think  the  Legislature  did  not  intend  such  a  result  as  this.  We  think 
they  were  referring  to  the  general  run  of  patients  committed  from  the  out- 
side world  to  the  State  Hospitals,  and  we  are  further  of  the  opinion  that  this 
section  of  the  Consolidated  Statutes  is  controlled  and  modified  by  its  imme- 
diate context.  The  very  next  section  declares  that  no  idiot  shall  be  admitted 
to  the  Hospital.  Section  6185.  Section  6186  gives  the  board  of  direc- 
tors power  to  make  regulations  regarding  the  admission  of  patients,  having 
in  view  the  curability  of  patients,  the  welfare  of  institutions  and  the  exigen- 
cies of  particular  cases. 

Section  6196  requires  you  to  admit  patients  only  when  there  is  room  for 
them  at  the  Hospital.  This  particular  provision  as  to  room  at  the  Hospital 
was  reenacted  in  Chapter  144,  Section  1,  of  the  Public  Laws  of  1921,  which 
was,  of  course,  subsequent  to  the  act  of  1919.  It  would,  of  course,  be  foolish 
to  crowd  patients  into  a  particular  hospital  in  such  way  as  to  impair  the 
efficiency  of  the  hospital  and  the  cure  and  care  of  other  patients  who  have 
been  previously  committed.  Sections  1335  et  seq.  impose  the  burden  of  the 
care  of  the  county  poor  upon  the  various  counties  of  the  State.  This  is  an 
obligation  to  which  the  counties  have  been  responding  throughout  the  history 
of  the  State.  Consequently,  the  act  of  1919,  Section  6184,  suiwa,  must  be  in- 
terpreted in  the  light  of  these  provisions.  When,  therefore,  a  particular 
county  undertakes  to  drop  upon  the  State  the  care  of  its  poor  through 
the  use  of  machinery  provided  in  the  act  and  upon  an  allegation  that  a 
particular  pauper  is  insane,  we  think  that  you  have  a  right  to  investigate 
the  actual  fact  of  insanity,  its  curability,  and  whether  or  not  it  is  danger- 
ous for  the  pauper  to  be  retained  in  the  county  home,  before  you  could  be 
compelled  to  receive  them  directly  from  this  county  home  or  to  keep  them 
after  ascertaining  that  if  they  have  insanity,  the  form  is  harmless.  It  is 
only  to  this  limited  extent  that  we  think  Section  6184  is  applicable  to 
county  paupers. 
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Appointment  of  Relative 

June  21,  1926. 

I  have  your  letter  of  June  19th.  You  state  that  Mr.  H.  B.  Bowden  of 
Duplin  County  has  applied  to  you  for  a  position  in  the  State  Hospital;  that 
his  great  grandmother  was  a  sister  of  your  grandmother  and  you,  therefore, 
ask  if  your  employment  of  him  for  the  Institution  w^ould  be  a  violation  of  the 
law. 

The  law  on  the  subject  is  II  C.  S.  5012,  which  is  as  follows: 

Relatives  ineligible  to  appointment  in  state  institutions.  No 
person  shall  be  appointed  to  any  place  or  position  in  any  of  the 
State  institutions  under  the  supervision  of  the  State  Board  who 
is  related  by  blood  or  marriage  to  any  member  of  the  State 
Board  or  to  any  of  the  principal  officers,  superintendents,  or  war- 
dens of  State  institutions. 

The  relationship  between  you  and  the  young  man  is  so  far  removed 
that  it  does  not  come  within  the  evil  aimed  at  or  the  purpose  contemplated 
by  this  statute.  I  am,  therefore,  of  the  opinion  that  you  may  properly 
employ  him. 


OPINIONS  TO  THE  ADJUTANT  GENERAL 


Disbursements — Delayed  Check 

May    4,    1925. 

It  appears  that  funds  appropriated  by  the  General  Assembly  of  North 
Carolina  for  the  benefit  of  the  National  Guard  of  the  State,  as  well  as  those 
derived  from  the  Federal  Government,  are  disbursed  by  checks  of  the  State 
National  Guard  Disbursing  Officer,  whose  office  is  in  Oxford,  N.  C.  These 
checks  thus  drawn  are  sent  generally  to  the  captain  of  the  company  whose 
members  are  entitled  to  certain  payments  provided  for  by  the  State  of  North 
Carolina.  It  appears  that  quite  frequently  checks  so  sent  to  individual 
members  of  the  various  companies  in  the  State  for  some  reason  do  not  reach 
their  ultimate  destiny;  that  at  the  present  time  there  are  about  $8,000  of 
these  checks  outstanding,  some  of  them  one  and  two  years  old,  which 
have  never  been  presented  for  payment  in  due  course.  You  ask  the  opinion 
of  this  office  as  to  whether  or  not  the  Governor,  as  Commander-in-Chief  of 
the  National  Guard  of  the  State,  has  authority  to  make,  through  you  as 
representing   him,    rules   and    regulations    to    meet    this    situation. 

The  rule  which  you  suggest  is  in  general  terms  this:  All  checks  so  issued 
by  the  Disbursing  Officer  must  be  presented  for  payment  to  the  bank  on 
which  they  are  drawn  within  sixty  days  of  their  issue.  If  not  so  presented, 
the  old  check  is  to  be  returned  to  the  disbursing  officer  that  he  may  in  a 
proper  case  issue  a  new  check  for  the  amount  of  the  old  check  unused.  The 
object  of  this,  of  course,  is  to  render  void  all  outstanding  checks  after  the 
lapse  of  sixty  days  from  their  date,  leaving  intact,  of  course,  the  authority  of 
your  office  to  issue  new  checks  when  convinced  that  this  should  be  done. 
We  think  that  you  have  this  authority  by  virtue  of  your  position  as  acting 
for  the  Governor,  Commander-in-Chief  of  the  National  Guard  within  the 
State.  It  is  necessary  to  do  this,  both  to  protect  the  State  and  to  secure  the 
rights  of  the  individuals  to  whom  the  checks  are  payable.  There  is  no 
danger  of  any  one  losing  the  amount  when  he  is  entitled  to  it,  and  makes 
such  showing  to  your  office  as  to  justify  you  in  issuing  a  new  check. 


Court  Martial — Sekvice  of  Process 

December  17,  1925. 

You  ask  the  opinion  of  this  office  as  to  the  duty  of  a  sheriff,  constable 
or  other  police  officer  to  carry  out  the  sentence  imposed  by  a  court  martial 
acting  under  the  powers  conferred  by  the  Consolidated  Statutes  regulating  the 
militia  of  the  State. 

Upon  the  imposition  of  a  proper  sentence  in  accordance  with  the  law 
on  the  subject,  the  military  court  should  issue  its  process  to  the  sheriff 
of  the  county  wherein  such  court  is  held.     When  such  process  reaches  the 
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hands  of  the  sheriff  it  becomes  the  duty  of  such  officer  to  execute  the  sentence 
therein  imposed.  He  should  execute  the  process  and  the  sentence  should 
be  carried  out  in  the  same  manner  that  such  sentences  are  carried  into 
effect  in  criminal  cases  determined  in  the  courts  of  the  State.  The  procedure 
with  respect  to  this  is  set  out  in  C.  S.  6833  and  6834. 

You  tell  me  that  the  officers  of  Henderson  County  refused  to  execute  the 
process  issued  to  them  by  a  court  martial  regularly  held  and  its  findings  ap- 
proved in  the  regular  way.  I  suggest  that  this  failure  on  their  part  be 
called  to  the  attention  of  the  Governor  and  that  he,  chief  executive  officer 
of  this  State  and  as  commander-in-chief  of  the  militia  bring  this  duty  to 
the  attention  of  the  officer  to  whom  the  process  has  issued.  It  may  be  that 
the  officer  refusing  to  recognize  and  execute  the  process  so  issued  to  him 
may  be  inadvertent  to  his  duty  in  the  premises  and  will  perform  that  duty 
when  it  is  called  to  his  attention. 

If  the  duty  is  not  performed,  upon  your  calling  it  to  the  attention  of  this 
office  we  will  advise  you  further,  and  endeavor  to  assist  you  in  the  matter. 


Power  Line — Authokity  to  Sell 

December  18,   1925. 

After  considering  the  question  propounded  by  you  to  this  office,  we  have 
come  to  the  conclusion  that  your  Department  has  authority  to  sell  the  power 
line  erected  by  you  from  the  connections  of  the  power  plant  of  Morehead 
City  to  that  city,  of  course,  accompanying  the  sale  with  an  adequate  con- 
tract to  provide  service  to  Camp  Glenn  for  reasonable  rates.  It  seems  that 
the  city  proposes  to  extend  its  power  line  to  a  new  development  on  the 
sound  west  of  Camp  Glenn  and  its  purpose  after  taking  over  the  line  erected 
by  your  Department  is  to  extend  its  power  and  light  development  to  the 
Morehead  Heights  suburb  of  the  city.  We  think  if  this  plan  is  carried 
out,  it  would  tend  to  make  the  service  at  Camp  Glenn  better  and  at  the  same 
time  be  much  more  convenient  and  efficient  way  for  the  city  to  distribute 
its  light  and  power  manufactured  by  it. 


OPINIONS  TO  STATE  CHILD  WELFARE  COMMISSION 


Unauthorized  Agents 

November  8,  1924. 

You  complain  of  unauthorized  persons  who  have  sought  to  secure  informa- 
tion from  the  local  offices  of  agents  appointed  by  your  Board.  Not  only  this, 
they  induce  these  local  agents  to  permit  them  to  accompany  them  upon 
inspection  of  industrial  plants.  You  inquire  upon  this  whether  or  not  the 
Child  Welfare  Commission  has  authority  to  control  the  situation  by  rules 
and  regulations  adopted  by  it.  We  think  it  quite  clear  that  the  Consoli- 
dated Statutes,  Section  5031,  does  give  the  Commission  this  authority.  The 
statute  nowhere  seems  to  make  the  violation  of  the  rules  and  regulations  of 
the  Commission  a  misdemeanor,  consequently,  we  think  that  the  power  of  the 
Commission  extends  no  further  than  to  prohibit  the  local  agent  from  sub- 
mitting his  records  to  these  unauthorized  persons  or  to  permit  such  unau- 
thorized persons  to  accompany  him  on  his  tours  of  inspection. 

This,  stated  shortly,  answers  all  of  your  questions  except  the  last 
two.  One  of  these  is,  can  the  law  be  amended  so  as  to  give  adequate  pro- 
tection against  such  unauthorized  persons.  Clearly  the  answer  to  this 
should  be,  yes. 

The  last  question  is,  whether  or  not  an  unauthorized  person  assuming  to 
be  an  agent  of  the  State  Child  Welfare  Commission  without  any  credentials 
at  all  and  acquiring  access  to  the  records  of  the  local  office  under  such  false 
pretense,  is  punishable  under  the  North  Carolina  law.  We  can  find  no  law  in 
the  statutes  which  fits  the  situation,  consequently,  in  the  opinion  of  this 
office  the  answer  to  this  question  should  be,  no. 


Child  Labor — Public  Entertainments 

February    21,    1925. 

You  state  the  following  conditions,  upon  which  you  ask  the  opinion  of 
this  office:  A  child  seven,  eight  or  ten  years  of  age  is  found  traveling  with 
its  parents  on  an  itinerary  of  a  week  or  two  in  the  State.  This  child  is 
engaged  to  present  plays  in  places  of  public  amusement  and  generally  is 
accompanied  by  its  parent  or  parents.  The  parents,  company  or  troupe  con- 
tracting with  the  child  to  play  for  salary  or  percentage  of  receipts,  claim 
that  it  is  receiving  public  school  instruction  according  to  the  standards  of 
their  own  state  and  present  signed  statements  indicating  the  approval  of 
the  course  and  standards  of  instruction  imparted  to  the  child.  Upon  this 
you  present  the  following  questions: 

(1)  Does  the  compulsory  school  law  of  North  Carolina  apply  to  such  child 
appearing  as  a   performer   in   places  of   amusement?    Answer,    "No."     This 
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child  is  in  no  sense  a  resident  of  North  Carolina,  but  is  simply  a  temporary 
transient,  and  to  such  temporary  transients  the  compulsory  school  law,  C.  S. 
Section  5758,  by  its  own  terms  does  not  apply. 

(2)   The  answer  to  your  first  question  answers  the  second. 

(3) Does  the  possession  of  a  certificate  issued  for  employment  of  a  child 
in  the  state  in  which  the  parent  has  a  domicile  justify  his  appearance  upon 
the  stage  while  completing  itinerary  performances  in  places  of  amusement 
iu  North  Carolina?  No.  On  the  contrary,  the  law  of  North  Carolina  being  in 
itself  founded  both  upon  the  State's  police  power  and  its  paternal  power,  is 
applicable  as  well  to  those  temporarily  in  the  State  as  it  does  to  actual 
residents.  C.  S.  Section  5032  expressly  prohibits  the  employment  of  a  child 
under  fourteen  years  of  age  in  (among  others)  places  of  amusement.  In 
order,  however,  to  alleviate  the  strictness  of  this  drastic  provision,  the 
statute  permits  the  Commission  to  make  regulations  which  in  themselves 
would  create  exceptions  to  the  statute.  We  think  it  clear  that  the  Com- 
mission has  the  right  to  make  a  rule  or  regulation  which  would  permit  these 
children  coming  from  without  the  State  to  perform  in  places  of  amusement, 
subject,  however,  to  the  limitation  contained  in  C.  S.  Section  5033.  That  sec- 
tion contains  an  absolute  prohibition  against  the  employment  of  persons 
under  sixteen  years  of  &ge  between  the  hours  of  nine  p.m.  and  six  a.m. 
The  Child  Welfare  Commission  is  given  no  authority  in  that  section  to 
create  any  exception  to  its  provisions.  Consequently,  the  Child  Welfare 
Commission  may  permit  these  children  to  perform  in  places  of  amusement 
at  any  time  during  the  day  between  six  a.m.  and  nine  p.m. 

(4)  This  seems  to  answer  your  fourth  question  also. 

(5)  Is  the  act  intended  in  any  way  to  regulate  the  performance  of  chil- 
dren in  entertainments  or  plays  presented  by  a  fraternal,  educational  or 
charitable  organization  having  for  its  object  the  promotion  and  maintenance 
of  such  institution,  when  the  child  without  compensation  and  without  con- 
trol of  those  in  charge  of  the  entertainment  is  permitted  by  its  parents  to 
take  part  in  such  entertainments?     We  think  not. 


Child  Labor — Caddy 

April   8,   1925. 

You  ask  an  opinion  from  this  office  as  to  whether  or  not  a  child  over 
fourteen  years  of  age  but  under  sixteen  must  present  age  certificates  under 
C.  S.  Section  5034  if  he  is  employed  as  a  caddy  on  a  golf  course.  C.  S.  Sec- 
tion 5032  contains  an  absolute  prohibition  of  the  employment  of  a  child 
under  fourteen  years  of  age  in  or  about  or  in  connection  with  any  laundry, 
bakery,  mercantile  establishment,  office,  hotel,  restaurant,  barber  shop,  boot- 
black stand,  public  stable,  garage,  place  of  amusement,  brick  yard,  lumber 
yard,  or  any  messenger  or  delivery  service,  public  works,  or  any 'farm  or 
street  trades.  This  section  goes  on  and  gives  the  Commission  authority  to 
moderate  the  strictness  of  the  prohibition  by  rules  and  regulations.  It  then 
contains  certain  named  exemptions  which  are  not  material  to  this  discus- 
tion.    Section  5034  deals  with  children  over  the  age  of  fourteen  but  under 
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the  age  of  sixteen  years  in  the  particular  industries  outlined  and  defined  in 
Section  5032.  While  it  is  quite  clear,  we  think,  that  the  term  "place  of 
amusement"  used  in  Section  5032  does  not  include  a  golf  course,  yet  it 
might  include  a  child  under  fourteen  years  of  age  and  it  would  not  include 
one  over  fourteen  years  of  age,  when  interpreted  broadly  and  liberally. 

We  suggest,  therefore,  as  a  means  of  avoiding  this  diflBculty  that  your 
Commission  deal  with  these  caddies  and  their  employment  on  a  golf  course 
under  the  authority  given  to  it  to  make  rules  and  regulations  in  regard  to 
such  employment. 


Appropriation — UNEXPEasroED  Balance 

May  27,  1925. 

Your  first  question  is,  will  the  contracts  made  for  survey  and  material 
approved  by  the  Commission  hold  intact  the  unexpended  balances  of  appro- 
priations for  this  purpose  after  July  1st? 

Section  19  of  the  executive  budget  act  is  as  follows: 

No  department,  bureau,  division,  officer,  board,  commission, 
institution,  or  other  State  agency  receiving  an  appropriation  cov- 
ering the  biennial  period  shall  expend  more  than  one-half  of 
such  appropriation  during  the  first  year  of  the  biennial  period, 
and  all  unexpended  appropriations  shall  revert  to  the  State  Treas- 
ury to  the  credit  of  the  general  fund  at  the  close  of  the  biennial 
fiscal  period;  except  that  capital  appropriations  for  the  purchase 
of  land  or  the  erection  of  buildings  or  new  construction  shall  con- 
tinue in  force  until  the  attainment  of  the  object  or  the  comple- 
tion of  the  work  for  which  such  appropriations  are  made.  The 
reversion  of  unexpended  balances  of  appropriations  provided  for 
in  this  section  shall  not  take  effect  prior  to  the  beginning  of  the 
next  fiscal  year  after  the  ratification  of  this  act,  and  shall  not 
apply  to  appropriations  heretofore  made  by  the  General  Assembly 
and  paid  out  by  the  State  Treasurer. 

You  will  observe  from  this  that  it  is  declared  that  the  reversion  of  unex- 
pended balances  shall  not  apply  to  appropriations  heretofore  made  by  the 
General  Assembly  and  i^O'^d  out  by  the  State  Treasurer.  This  last  clause 
necessarily  modifies  the  ruling  heretofore  made  by  Judge  Manning  in  regard 
to  such  unexpended  balances  when  contracts  had  been  made.  It  seems  to  con- 
template that  the  appropriation  must  have  been  paid  out  by  the  State  Treas- 
urer to  your  Department  to  prevent  a  reversion  of  the  balances  to  the 
general  fund. 

Second.  Will  the  executive  order  for  the  5  per  cent  reduction  affect 
such  unexpended  balances  for  survey  and  contracts?  We  answer.  No;  it 
affects   only  appropriations   made   for   the   fiscal   year   1925-26. 
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Separate   Toilet — PdsTOFFicEs    and   Courthouses 

June  19,  1925. 

In  your  letter  of  June  19th  you  inquire  wliether  or  not  in  the  opinion  of 
this  office  the  act  of  the  Legislature  requiring  employers  to  provide  seats 
for  their  female  employees,  and  that  requiring  them  to  provide  separate  and 
distinct  toilets  for  sexes  and  races,  are  applicable  first,  to  Federal  postofflces, 
and  second,  to  county  courthouses.  We  answer  "No"  in  each  instance;  first, 
because  the  statutes  by  their  terms  do  not  include  such  employers,  and  sec- 
ond, in  the  case  of  the  Federal  postofflces,  the  Legislature  itself  could  not 
make  them  applicable  to  such  Federal  agencies. 


Child  Labor — ^Projection  of  a  Film 

September  8,  1925. 

You  propound  the  following  questions  to  this  office: 

1.  Is  a  child  under  fourteen  years  of  age,  engaged  in  the  production  of  a 
film  which  has  its  setting  in  a  cotton  field  or  country  background,  separate 
and  apart  from  a  place  of  amusement,  subject  to  the  provisions  of  the 
Child  Labor  Law  as  contained  in  Section  5032? 

A.  Section  5032  in  its  first  clause  contains  an  absolute  prohibition  to 
which  there  are  no  exceptions.     That  prohibition  is  as  follows: 

No  child  under  the  age  of  fourteen  years  shall  be  employed 
or  permitted  to  work  in  or  about  or  in  connection  with  any  mill, 
factory,  cannery,  workshop  or  manufacturing  establishment. 

It  is  manifest  that  this  employment  as  stated  by  you  in  your  question 
is  not  in  any  mill,  factory,  cannery  or  manufacturing  establishment.  If 
it  should  be  by  very  liberal  construction  of  the  language  in  connection  with 
a  workshop,  the  term  "workshop"  would  be  extended  beyond  its  definition 
as  contained  in  the  rules  of  your  Commission  at  page  17  of  your  biennial 
report,  1922-24,  i.e.,  "a  workshop  is  a  place  where  any  manufacturing  or 
handiwork  is  carried  on." 

It  is  true  that  the  photographers  and  other  employees  of  the  film  com- 
pany are  engaged  at  labor  at  the  time,  but  it  is  not  labor  in  or  about  or 
connected  with  a  workshop  or  manufacturing  establishment.  The  actors, 
however,  whose  pictures  are  taken  that  the  film  may  be  thereafter  developed 
and  perfected  are  not  engaged  in  any  labor  defined  in  Section  5032,  as  we 
understand  that  section.  We  think  the  statute  should  be  construed  liberally 
to  effectuate  the  purpose  for  which  it  was  enacted,  but  we  are  not  willing 
to  extend  it  beyond  the  legitimate  signification  of  the  terms  used  therein. 

We  do  not  think  a  child  under  fourteen  years  of  age  when  under  the 
protection  of  its  parents  and  guardians  who  is  thus  photographed  while 
acting  a  part  in  a  cotton  field  or  with  a  country  background  is  doing  any 
work  in  the  signification  of  the  term  as  found  in  the  statute  and  as  defined 
by   your    Commission    in    its    rules    and    regulations.      Of    course,    we    must 
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be  understood  as  excluding  from  consideration  in  this  opinion  any  improper 
or  cruel  use  of  the  child  to  make  pictures. 

There  is,  however,  in  the  remaining  clauses  of  Section  5032  another  prohibi- 
tion upon  the  employment  of  children  under  the  age  of  fourteen  years  in 
connection  with  any  laundry,  etc.  As  to  the  particular  industries  and 
character  of  work  described  in  the  statute,  there  is  a  saving  clause  which 
permits  the  Child  Welfare  Commission  to  make  rules  and  regulations  which 
modify  its  stringent  provisions.  The  making  of  films  is  not  included  either 
specifically  or  by  inference  in  the  classes  of  labor  defined  in  this  particular 
part  of  the  act.  It  is  true,  the  term  "place  of  amusement"  is  used  in  the 
act,  but  this,  we  think,  does  not  include  the  making  of  films  and  being  photo- 
graphed by  the  film  maker  under  the  circumstances  stated  in  your  ques- 
tion. We  think  the  definition  given  by  you  and  your  Commission  at  page 
21  of  "place  of  amusement"  is  strictly  correct  and  this  does  not  include 
the    conditions    stated    above. 

2.  Do  the  words  "shall  be  employed  or  permitted  to  work  in  or  about  or 
in  connection  with  any  mill,  factory,  cannery,  workshop  or  manufacturing 
establishment"  intend  to  prevent  the  presence  of  a  child  in  and  about  such 
places,  though  it  is  not  there  engaged  in  any  work,  employed  to  work,  or 
permitted  to  work  in  such  places? 

A.  We  think  not. 


Child  Labor — ^Exhibition 


September  22,  1925. 


You  submit  to  this  office  a  letter  from  one  S.  E.  Lowe,  whose  postoffice 
seems  to  be  Ararat,  N.  C.  The  letter  was  originally  addressed  to  the  State 
Board  of  Health  and  has  been  going  the  rounds  until  it  finally  got  to  your 
office. 

Mr.  Lowe  requests  permission  to  take  a  water-headed  child,  in  good 
health,  to  the  Greensboro  Fair.  The  age  of  the  child  is  five  and  one-half 
years.  His  purpose  in  taking  the  child  to  the  Greensboro  Fair  is  to  exhibit 
it  before  the  crowd  who  attends  the  Fair  as  an  abnormality.  We  think 
you  have  not  authority  to  give  this  man  this  pejrmission. 


Hours  of  Labor — Women 

February  27,   1926. 

You  ask  of  this  office  an  interpretation  of  C.  S.  6554  with  reference  to  the 
hours  of  labor  of  women  in  industrial  enterprises.  That  section  is  as 
follows : 

Sixty  hours  shall  constitute  a  week's  work  in  all  factories  and 
manufacturing  establishments  of  the  State,  and  no  minor  nor 
woman  shall  be  worked  in  such  factory  or  establishment  a  longer 
period  than  sixty  hours  in  one  week  and  no  adult  male  shall  be 
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worked  in  such  factory  or  establishment  for  a  longer  period  than 
sixty  hours  in  one  week  unless  there  shall  be  a  written  contract 
entered  into  between  said  adult  male  and  his  employer  to  that 
effect  in  which  the  employer  shall  agree  to  pay  said  adult  male 
extra  compensation  for  extra  hours  he  may  work.  No  employee 
in  any  factory  or  manufacturing  establishment  in  this  State 
shall  be  worked  exceeding  eleven  hours  in  any  one  day:  Pro- 
vided, this  section  shall  not  apply  to  engineers,  firemen,  super- 
intendents, overseers,  section  and  yard  hands,  office  men,  watch- 
men, or  repairers  of  breakdowns. 

That  section  puts  adult  females  on  the  same  footing  as  adult  males  with 
this  exception:  a  woman  may  not  be  worked  a  longer  period  than  sixty 
hours  in  one  week.  An  adult  male  may  by  special  contract  work  longer 
than  sixty  hours  in  a  week,  provided  the  employer  shall  agree  to  pay  said 
adult  male  extra  compensation  for  the  extra  hours  he  may  work.  This  pro- 
vision with  reference  to  adult  males  is,  however,  controlled  by  the  following 
clause  that  he  shall  not  be  worked  exceeding  eleven  hours  in  any  one  day. 

The  hours  of  labor,  then,  of  an  adult  female  may  be  stated  as  not  ex- 
ceeding sixty  hours  for  each  week.  She  may  be  worked  a  particular  day 
as  much  as  eleven  hours,  provided  that  the  week's  work  does  not  exceed 
sixty  hours.  She  may  not  be  worked  at  any  time  more  than  eleven  hours 
per  day. 

This  section  containing  a  positive  prohibition  against  exceeding  the  hours 
of  labor  so  specified,  but  not  having  in  the  statute  any  penalty  provided  by 
which  the  employer  may  be  punished  for  exceeding  the  hours  so  fixed,  we 
understand  that  the  general  rule  applicable  to  such  cases  would  apply,  and 
that  an  offense  against  this  act  would  be  a  misdemeanor  at  common  law,  no 
specific  penalty  having  been  provided  in  the  act. 


OPINIONS  TO  SUPERINTENDENT  OF  THE  STATE'S  PRISON 


Transfer 

September  2,  1924. 

I  have  examined  Chapter  165  of  the  Public  Laws  of  1923,  entitled  "An 
act  to  abolish  the  State  Hospital  for  the  Dangerous  Insane  and  to  provide 
for  the  commission  and  care  and  cure  of  such  insane  at  other  State  hos- 
pitals."    Section  12  of  that  act  provides  that: 

The  patients  now  confined  in  the  State  hospital  for  the  dan- 
gerous insane  shall  not  however,  be  transferred  as  herein  pro- 
vided from  such  hospital  to  the  other  hospitals  under  the  super- 
intendent of  the  State  Hospital  for  the  Insane  at  Raleigh  and 
the  superintendent  of  the  State  Hospital  for  the  Insane  at  Golds- 
boro  notifies  the  Superintendent  of  the  State's  Prison  that  they 
are   ready  to   receive   such   patients. 

I  think  it  is  apparent  that  the  word  "under"  must  have  been  intended  for 
"until,"  as  it  is  not  grammatically  correct  as  it  stands. 

You  do  not  state  in  your  letter  that  you  have  been  notified  by  the  Super- 
intendent of  the  Hospital  for  the  Insane  at  Raleigh  and  at  Goldsboro  that 
they  are  ready  to  receive  the  dangerous  insane  from  the  State's  Prison. 
If  you  have  received  such  notice,  then  you  can  transfer  them  by  sending 
these  dangerous  insane  under  guard  to  the  respective  institutions  with  a 
certified  copy  from  your  office  of  the  commitment  and  a  certified  copy  of  the 
report  of  the  Prison  physician  that  such  patients  are  still  insane.  This  refers 
to  whether  the  dangerous  insane  are  men  or  women.  I  think  it  is  up  to  the 
hospital,  if  it  has  notified  you,  to  receive  such  persons  and  care  for  them 
in  the  insane  institutions  until  they  have  been  restored  to  reason.  If  their 
reason  is  restored  before  their  terms  of  imprisonment  are  concluded,  then 
they  must  be  returned  to  the  State's  Prison,  to  serve  the  sentence  imposed 
by  the  Court. 


Insane  Convict — Commitment  to   Hospital 

January  23,  1925. 

You  state  in  your  letter  that  you  have  a  convict  located  at  the  State's 
Prison  here  who  has  become  insane  and  you  inquire  of  this  office  what 
procedure  should  be  taken  in  order  that  he  should  be  admitted  to  the 
department  for  the  dangerous  insane  in  the  State  Hospital  at  Raleigh. 

We  think  it  quite  clear  that  before  the  State  Hospital  can  receive  such 
insane  convict,  proceedings  must  be  taken  out  under  Sections  6193  et  seg. 
of  the  third  volume  of  the  Consolidated  Statutes.  Section  6238  is  as  follows, 
so  far  as  material  to  the  question  presented: 
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All  convicts  becoming  insane  after  commitment  to  the  State 
Prison,  and  the  fact  being  certified  as  now  required  by  law  in  the 
case  of  other  insane  persons,  shall  be  admitted  to  the  hospital 
designated  in  Section  6236. 

The  only  way  that   such  fact  can  be   certified   as   required  by  law   is  to 
comply  with  the  provisions  of  Sections  6193  et  seq.  as  above  suggested. 


Commitment — Five  Years 

April  7,  1925. 

You  inquired  today  if  C.  S.  7716  meant  that  the  Board  of  Directors  of  the 
State  Prison  Department  could  refuse  to  accept  prisoners  other  than  those 
sentenced  for  a  term  of  five  years  or  more.  Confirming  what  I  said  in  our 
telephone  conversation,  I  have  to  say  that  I  do  not  so  construe  this  sec- 
tion. 

This  section  simply  provides  that  prisoners  given  sentences  of  five  years 
must  be  sent  to  the  State  Prison.  It  is  my  opinion  that  a  judge  has  the  right 
to  sentence  any  person  convicted  of  a  felony  to  the  State  Prison  and  that 
it  would  be  the  duty  of  the  Board  of  Directors  to  receive  such  prisoner  under 
the  commitment  following  such  sentence. 


Members  of  Board — Compensation 

June  12,  1925. 

You  state  that  Mr.  Henry  K.  Burgwyn  and  Mr.  B.  B.  Everett  compose  a 
subcommittee  on  Caledonia  Farm,  and  by  request  of  the  Governor  and  in- 
structions of  the  Board  they  visit  Caledonia  Farm  Thursday  of  each  week  to 
assist  in  directing  farming  operations  and  attending  to  any  other  official 
business  which  may  arise. 

Upon  this  you  inquire  whether  or  not  these  gentlemen  are  entitled  to 
per  diem  and  mileage  each  time  that  these  services  are  rendered.  We 
think  they  are  under  Section  7709  as  amended  by  the  recent  act  of  the 
Legislature.     Part  of  this  section  is  as  follows: 

Each  member  of  the  board  of  directors  shall  receive  as  compen- 
sation for  his  services  four  dollars  per  day  for  such  days  or 
fractional  part  thereof  as  he  may  be  engaged  in  the  duties  of  said 
board,  together  with  five  cents  per  mile  traveled  while  in  the 
discharge    of    his    official    duties. 


Convicts — Hours  of  Labor 

June  25,   1925. 

I  have  your  letter  of  June  23d,  asking  if  the  State's  Prison  Department 
may  work  prisoners  therein  eleven  hours  a  day  for  five  days  in  the  week 
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and  five  hours  on  the  sixth  day.  You  state  that  this  is  desired  by  the  prison- 
ers themselves  and  that  it  will  enable  them  to  stop  work  at  11:30  on  Saturday 
and  have  Saturday  afternoon  for  some  form  of  amusement. 

You  state  in  your  letter  that  under  the  law  you  are  not  allowed  to  work 
prisoners  on  contract  work  exceeding  ten  hours  per  day.  I  suppose  that 
you  are  referring  to  C.  S.  7726  as  it  existed  prior  to  the  recodification  of  the 
law  in  regard  to  the  Prison  as  adopted  by  the  General  Assembly  of  1925. 

That  section  as  originally  written  did  limit  the  hours  of  work  to  ten 
hours  per  day,  but  if  you  will  observe  the  new  statute,  you  will  see  that 
that  provision  is  left  out  of  C.  S.  7726  as  rewritten. 

I  have  this  morning  gone  through  the  new  act  to  see  if  this  limitation  is 
contained  in  any  other  section  of  it.  I  do  not  find  such  and  it  is,  therefore, 
my  opinion  that  the  board  of  directors  have  general  control  of  these  matters 
of  detail  as  generally  set  out  in  the  act  but  specifically  in  Sections  7706  and 
7707.  I,  therefore,  advise  you  that  you  may  work  these  prisoners  in  the 
manner  suggested. 

We  have  a  general  statute  limiting  the  hours  of  labor  in  all  factories  and 
manufacturing  establishments  to  sixty  hours  in  one  week  and  not  exceeding 
eleven  hours  in  any  one  day.  I  do  not  think  that  this  statute  would  have  ap- 
plication under  the  facts  submitted  by  you,  but  this  expression  of  the  law 
making  body  with  respect  to  the  hours  of  labor  generally  would  indicate  that 
the   hours   therein   provided   for   are   approved   by   the   Legislature. 


State  Prison  Farm — Wheat 

July  27,  1925. 

We  see  no  reason  why  you  should  not  have  wheat  raised  on  the  State's 
Prison  Farm  ground  to  supply  prisoners  with  proper  food.  Of  course,  an 
adequate  account  will  have  to  be  kept  of  the  amount  ground,  including 
a  statement  as  to  the  purposes  to  which  it  was   devoted. 


Honor  Prisoner — Truck  Driving 

September  2,   1925. 

If  the'  State  Prison  authorities  have  an  honor  prisoner  which  they  can 
trust  to  drive  a  truck  on  which  school  children  are  transported,  we  know 
no  reason  why  they  should  not  do  so  without  the  Prison  incurring  any 
liability  therefor.  The  county  cannot  assume  any  liability  for  any  person 
or  property  damaged  or  injury  which  may  be  caused,  directly  or  indirectly, 
by  the  default  or  neglect  of  this  honor  prisoner  while  driving  the  truck. 
Consequently,  that  portion  of  the  resolution  of  the  Prison  Board  would  be 
inoperative,  and  quite  probably  the  county  would  refuse  to  accept  the  plan 
suggested  by  you  with  this  provision  in  it. 
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State  Prison — Conveyance  of  Land 

September    4,    1925. 

As  you  will  probably  recall,  the  law  with  respect  to  the  State  Prison 
was  entirely  rewritten  by  the  1925  Legislature.  It  is  Chapter  163,  Public 
Laws,  1925.  From  C.  S.  7705  as  rewritten  you  will  see  that  a  conveyance 
of  the  kind  submitted  must  be  approved  by  the  Budget  Bureau  and  the 
Governor  and  Council  of  State  and  the  conveyance  executed  in  the  name 
of  the  State  of  North  Carolina  by  the  Governor  and  attested  by  the  Sec- 
retary of  State.  I  will  approve  the  conveyance  of  easement  in  the  manner 
required  by  the  new  act  on  the  subject. 

I  have  printed  copy  of  the  act  of  1925  and  herewith  send  manuscript 
copy  of  the  act  for  your  use. 

You  will  also  observe  that  the  State  Prison  is  now  designated  the  State 
Prison  Department. 


Trusties — State   Highways 

November  20,   1925. 

You  will  find  the  statute  under  which  you  would  act  in  assigning  prisoners 
to  work  upon  the  State  highways  in  section  7712  as  incorporated  in  Chap- 
ter 163,  Public  Laws  of  1925.  The  provisions  there  are  not  as  minute  and 
stringent  as  they  are  in  sections  7758  and  7759.  We  think,  therefore,  that  if 
your  Prison  Board  authorizes  it,  you  may  adopt  the  course  suggested  in 
your  letter  with  reference  to  working  trusties  upon  the  State  highway  where 
these  trusties  are  worked  by  the  State  Highway  Commission  and  not  by  a 
contractor    under    that    Commission. 


State  Prison — Purchase  of   Real   Estate 

December  3,   1925. 

Before  the  State  Prison  Department  can  purchase  additional  real  property, 
it  must  obtain  in  the  first  instance  the  approval  of  the  Budget  Bureau  and 
Governor  and  Coupcil  of  State.  After  such  approval  is  obtained,  the  abstract 
of  title  of  the  land  proposed  to  be  purchased  must  show  to  the  satisfaction 
of  this  office  that  the  title  is  good  and  sufficient  in  law.  If  the  abstract  is 
approved,  then  the  deed  is  to  be  made  to  the  State  of  North  Carolina. 

There  are  practical  difficulties  in  our  defining  beforehand  what  is  a  good 
and  sufficient  abstract  of  title.  We  can  only  say  that  it  must  show  title  in  the 
party  proposing  to  sell  free  from  claim  or  claims  of  any  other  person,  unless 
those  claims  may  be  satisfied  from  the  purchase  money  at  the  time  of  the 
transaction. 
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State  Board — Relative 

February  6,  1926. 

In  your  letter  of  February  5th  you  ask:  "Please  advise  this  office  if  it  will 
be  a  violation  of  the  law  for  the  State's  Prison  to  employ  the  son  of  a  second 
cousin  of  a  member  of  the  board  of  directors  of  this  institution." 

In  my  opinion  such  employment  would  not  be  in  violation  of  the  law. 


Commitment — Unconditional 

July    19,    1926. 

If  a  prisoner  is  committed  to  ihe  State's  Prison  regularly — and  it  seems 
from  the  papers  enclosed  in  your  letter  that  Louis  Dempsey  was  so  com- 
mitted— he  comes  under  your  jurisdiction  as  any  other  prisoner  except 
as  provided  in  section  7741,  Chapter  163,  Public  Laws  of  1925. 


Discharged    Convict — Allowance 

August   9,    1926. 
In  Re  Walter  M.  Pyrtle 

Section  7725  of  the  new  Prison  Law,  Chapter  163,  Public  Laws  1925,  author- 
izes the  Board  of  Directors  of  the  State's  Prison,  with  the  approval  of  the 
Governor  and  the  Commissioner  of  Public  Welfare,  to  make  such  rules  and 
regulations  as  may  be  necessary  to  accomplish  the  purpose  of  the  section, 
and  under  such  rules  and  regulations,  they  may  direct  the  payment  of 
such  sums  to  prisoners  at  the  expiration  of  their  sentences  as  may  in  their 
judgment  adequately  aid  prisoners  in  securing  employment  and  in  defraying 
their   expenses  to  the  place   of  such   employment. 

Pyrtle  was  convicted  at  the  last  October  term  of  the  Superior  Court  of 
Catawba  County  of  murder  in  the  second  degree  and  was  sentenced  to  from 
fifteen  to  twenty-five  years  in  the  State's  Prison.  Pyrtle  appealed  from 
this  judgment  to  the  Supreme  Court  and  suspended  the  execution  of  the 
same  by  making  affidavit  to  be  allowed  to  appeal  in  forma  pauperis  and 
the  Court  ordered  that  such  appeal  should  be  allowed.  The  appeal  itself 
under  our  statute  did  not  vacate  the  judgment,  but  the  order  permitting  the 
defendant  to  appeal  in  forma  pauiieris  suspended  the  execution  upon  such 
judgment.  That  thereafter  Pyrtle  was  carried  to  the  State's  Prison  was  for 
his  own  protection,  and  his  being  allowed  to  work  was  at  his  own  request. 
The  Supreme  Court  of  North  Carolina  on  the  appeal,  granted  a  new  trial,  and 
the  case  coming  on  to  be  heard  on  such  new  trial  at  the  Superior  Court  held 
in  Catawba  County  in  July  of  the  present  year,  the  defendant  entered  a  plea 
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of  nolo  contendere  on  the  charge  of  manslaughter.  The  Court  sentenced  him 
to  four  months  in  the  State's  Prison  and  allowed  him  upon  this  sentence 
credit  for  the  time  he  had  already  served  in  the  penitentiary  and  in  jail.  As 
a  consequence,  Pyrtle  was  discharged.  Thereupon  he  claims  that  he  is  en- 
titled to  the  sum  of  money  allowed  by  the  Board  of  Directors  under  section 
7725  to  discharged  prisoners. 

We  are  very  clearly  of  the  opinion  that  unless  the  rules  and  regulations  of 
your  Board  provide  specifically  for  such  a  case  as  this,  the  claim  is  not  well 
founded  and  so  you  have  no  authority  to  allow  it. 


OPINIONS  TO  COMMISSIONER  OF  LABOR  AND  PRINTING 


State  Printing — Compensation 

June  23,  1925. 

At  the  request  of  Honorable  A.  W.  McLean,  Governor  of  the  State,  we 
have  investigated  tlie  claim  of  Edwards  &  Broughton  Printing  Company 
against  the  State  for  the  balance  alleged  by  that  company  to  be  due  it  in 
consequence  of  the  failure  of  the  Commissioner  of  Labor  and  Printing  in 
the  fall  of  1924  to  allow  them  the  amount  set  out  in  their  bill  for  printing 
Volume  5  of  the  Bulletin  of  the  Geological  and  Economic  Survey,  entitled 
"Cretaceous  Formations  of  North  Carolina,"  and  have  come  to  the  con- 
clusion herein  set  out  in  this  letter. 

According  to  the  State  contract  with  the  public  printers,  composition  falls 
into  three  classifications,  namely:  single  composition  for  the  average  run 
of  work,  composition  and  one-half  for  more  difficult  work,  and  double  com- 
position for  work  of  extreme  difficulty  such  as  tabular  matter  and  items  of 
that  class.  The  Edwards  &  Broughton  Printing  Company  claimed  that  on 
account  of  the  peculiar  class  of  work  done  in  printing  the  above  describes 
bulletin,  they  were  entitled  to  pay  for  composition  and  one-half.  The  former 
Commissioner  of  Labor  and  Printing  allowed  compensation  for  only  single 
composition.    This,  then,  is  the  issue  made  by  the  parties  to  tTie  controversy. 

The  evidence  upon  this  issue  was,  first,  that  of  Major  Harris,  acting 
Director  of  the  present  State  Board  of  Conservation  and  Development,  suc- 
cessor to  the  former  Geological  and  Economic  Survey,  that  the  work  done 
by  Edwards  &  Broughton  upon  this  publication  was  up  to  contract  and 
entirely  satisfactory  to  that  department.  Second,  evidence  from  the  Observer 
Printing  House,  Charlotte,  N.  C.,  that  of  Joseph  J.  Stone  &  Company,  Greens- 
boro, N.  C,  and  the  Cary  Printing  Company  located  at  Bethlehem,  Pa.,  as  to 
the  class  of  work  done  in  the  composing  of  the  volume  above  mentioned. 
In  addition  to  this  testimony  was  the  oral  testimony  of  Mr.  Wallace  Seeman, 
one  of  the  managers  of  Seeman  Printery,  Durham,  N.  C,  on  the  same 
point.  These  witnesses  are  all  unanimous  to  the  point  that  the  printing 
done  in  getting  out  this  Volume  5  was  clearly  double  composition  and  so 
is  entitled  to  double  price.  We  send  herewith  copies  of  letters  written  by 
the  various  printing  establishments  above  mentioned  upon  this  point. 

The  reason  given  for  putting  the  composition  upon  this  book  in  at  least 
the  second  class  of  composition  and  one-half,  is  that  from  its  technical 
nature  and  its  use  of  unusual,  some  times  Latin,  terms,  the  composition 
itself  is  very  much  slower  than  that  of  the  average  run  of  work.  In 
setting  up  the  average  run  of  work,  the  linotyper  may  carry  in  his  mind 
from  one  glance  at  the  copy  a  whole  sentence  and  thus  can  operate  his 
machine  without  delay.  The  copy,  however,  in  this  book,  requires  him  to 
spell  out  particular  words  and  transfer  them  through  the  linotype  machine 
to  the  printed  page,  hindered  and  limited  by  this  fact.  Printers  are  paid 
by  the  week  for  their  work.     It  is  manifest,  then,   that  where  copy  is  of 
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the  character  of  that  in  this  book,  the  printer  does  the  work  very  much 
more  slowly  than  he  does  the  average  run  of  work.  Thus,  the  expense  of 
doing  it  is  considerably  increased  to  his  employer.  An  inspection  of  the 
book,  a  copy  of  which  is  herewith  sent,  shows  that  this  contention  is 
sustained   by   the   text   of  the   book. 

Linotype  operators  are  not  classical  scholars — very  seldom  indeed,  have 
more  than  a  high  school  education,  and  a  large  number  of  the  terms  used 
in  the  book  are  technical  and  so  have  no  intelligent  significance  to  the 
operator.  This  being  true,  of  course,  he  is  delayed  to  such  a  degree  as  to 
make  the  volume  of  his  work  very  much  less  than  if  he  was  setting  up  the 
average  run  of  work. 

In  the  opinion  of  this  office  the  claim  of  Edwards  &  Broughton  Printing 
Company  for  composition  and  one-half  on  the  printing  of  this  book  is  a 
just  one  and  should  be  allowed  by  the  State. 


State  Printing — Compensation 

June  25,  1925. 

We  have  letter  of  June  24  from  the  Governor's  office  requesting  that  this 
office  inquire  into  the  claim  of  Edwards  &  Broughton  Printing  Company  for 
increased  compensation  by  reason  of  the  fact  that  it  used  defective  plates 
in  printing  25,000  North  Carolina  public  school  registers  for  the  State  De- 
partment of  Public  Instruction.  It  appears  from  the  testimony  of  Mr.  W.  H. 
Pittman,  Director  of  Publication  for  that  Department,  that  the  plates  were 
materially  defective.  The  Bynum  Printing  Company,  which  printed  the 
registers  in  1922,  complained  that  the  plates  were  in  very  poor  condition 
and  on  this  account  it  had  lost  money  in  doing  the  work.  In  1923  the 
Commissioner  of  Labor  and  Printing  again  awarded  the  job  to  the  Bynum 
Printing  Company,  although  its  representative  was  exceedingly  adverse  to 
doing  the  work  and  using  these  old,  defective  plates  again.  When  in  1924 — ■ 
about  August  18  of  that  year — it  became  necessary  to  award  this  printing 
for  that  year,  Mr.  Hardison  of  Edwards  &  Broughton  Printing  Company  was 
present  in  the  office  of  the  Commissioner  of  Labor  and  Printing  at  the 
time  that  Mr.  Pittman  took  the  order  to  that  office.  Mr.  Hardison  asked 
for  the  job.  As  Mr.  Pittman  recollects  the  circumstances  occurring  in  the 
office  of  the  Commissioner  of  Labor  and  Printing  at  that  time,  Mr.  Hardison 
was  informed  that  the  plates  used  in  printing  the  registers  were  iti  poor 
condition.  Notwithstanding  this  information,  he  stated  that  he  could  turn 
out  as  good  a  job  from  these  plates  as  the  Bynum  Printing  Company  had 
turned  out  the  two  preceeding  years.  The  job  was  awarded  him  as  repre- 
senting Edwards  &  Broughton  Printing  Company,  the  plates  were  turned 
over  to  him,  and  he  did  the  work. 

There  are  two  points  at  which  Mr.  Hardison  as  representing  the  printing 
company  showed  his  assent  to  the  use  of  these  plates.  First,  at  the  office 
of  the  Commissioner  of  Labor  and  Printing,  as  testified  to  by  Mr.  Pittman; 
and  second,  after  he  received  the  plates  to  do  the  job.  There  was  no  human 
power  which   could   compel   him   to  undertake   this   job   with   the  plates   in 
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the  condition  that  they  were  in,  and  are  now,  probably.  Yet,  in  each 
instance  he  testified  his  willingness  to  undertake  the  job  with  these  plates. 
"Yolonti  non  fit  injuria''  is  a  maxim  of  universal  application  in  the  law. 
It  may  be  translated  as  "That  to  which  a  person  assents  is  not  esteemed  in 
law  an  injury." 

This,  then,  is  the  legal  aspect  of  this  particular  claim.  We  think  that  the 
State  is  under  no  legal  obligation  to  increase  the  compensation  of  the 
printing  company  for  doing  this  work  with  plates  so  provided  for  it. 
Whether  or  not  the  State  Printing  Commission  shall  exercise  its  general 
discretion  in  the  matter  and  provide  some  compensation  for  the  loss  incurred 
by  the  printing  company  in  using  the  plates  is  a  question  which  it  would 
be  improper  for  this  office  to  determine,  but  it  must  be  determined  by  that 
Commission  itself. 


State  Printing — Supreme  Court  Reports 

November  23,  1925. 

I  have  your  letter  of  November  21,  sending  letter  of  November  r9  from 
Bynum  Printing  Company,  and  asking  for  my  opinion  as  to  whether  the 
printing  of  the  Supreme  Court  Reports  is  to  be  so  included  in  the  State 
printing  contract  as  to  be  considered  a  part  of  the  allotment  to  the 
printing  company  holding  contract  for  the  printing  of  these  reports. 

Under  the  provisions  of  C.  S.  7296  and  upon  the  facts  submitted  to  me  in 
regard  to  the  manner  in  which  contract  for  printing  Supreme  Court  Reports 
and  the  actual  printing  of  them  is  handled,  I  reach  the  conclusion  that  this 
printing  is  not  so  included  and  should  not  be  charged  against  the  company 
holding  contract  for  the  printing  of  these  reports. 


State  Printing — Allocation  to  Departments 

April  14,  1926. 

I  have  your  letter  of  April  9th,  asking  for  construction  of  the  various  pro- 
visions of  Chapter  134,  Public  Laws  of  1925. 

It  is  very  difficult  to  construe  this  act.  Consideration  should  be  given  to 
the  general  purpose  indicated,  and  I  also  think  it  necessary  to  consider  the 
duties  usually  to  be  performed  by  the  administrative  officers  or  bodies  therein 
charged  with  the  responsibility. 

The  Commissioner  of  Labor  and  Printing  and  the  Budget  Bureau  make  the 
allocation  to  the  several  departments  of  the  appropriation  for  public  printing. 
This  should  be  done  upon  consultation  with  the  heads  of  the  departments. 
Care  should  be  exercised  to  conserve  the  interest  of  the  State  and  to  give 
each  department  that  proportion  of  the  total  appropriation  which  it  will 
reasonably  need  to  carry  on  its  work. 
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I  am  of  the  opinion  that  each  department  has  the  right  in  the  first  instance 
to  indicate  the  kind  of  paper,  printing  and  supplies  it  desires.  By  reason  of 
his  general  duties  it  would  seem  that  the  selection  of  paper  and  standard 
forms  of  printing  would  be  left  to  the  Commissioner  of  Labor  and  Printing. 
However,  section  4  of  the  act  apparently  commits  this  to  the  Commissioner 
and  the  Budget  Bureau  jointly.  These  two  departments  should  seek  to 
agree  on  the  subject.  If  there  should  be  a  disagreement,  I  would  advise 
that  the  Commissioner  of  Labor  and  Printing  would  have  a  determinative 
voice  in  view  of  the  fact  that  the  subject  is  one  usually  and  generally  com- 
mitted to  his  department. 

The  act  contemplates  that  the  Commissioner  and  the  Budget  Bureau  shall 
operate  together  and  in  order  to  carry  out  the  purpose  thus  indicated, 
they  should  make  every  effort  to  agree  in  these  matters. 


OPINIONS  TO  SALARY  AND  WAGE  COMMISSION 


Hours  of  Labor 

.  September   14,   1925. 

I  am  of  opinion  that  under  Chapter  125  of  the  Public  Laws  of  1925, 
the  Salary  and  Wage  Commission  is  authorized  to  fix  hours  of  labor  for 
subordinates,  clerks  and  employees,  as  well  as  to  classify  and  to  fix  salaries 
for  such  subordinates,  clerks  and  employees. 


Holidays 

October  22,  1925. 

You  ask  my  opinion  as  to  whether  the  Salary  and  Wage  Commission  has 
authority  to  declare  what  days  shall  be  observed  as  holidays  by  State  em- 
ployees. 

The  Commission  was  created  by  Chapter  125,  Laws  of  1925.  By  that 
act  it  was  directed  to  investigate  the  cost  and  values  of  the  wages  and 
services  rendered  by  subordinates  and  employees  of  State  departments  and 
agencies,  and  authorized  to  classify  the  same  and  fix  the  salaries  and  wages 
of  each  class  or  division. 

A  statute  must  be  given  such  reasonable  construction  as  will  aid  in 
carrying  out  the  objects  and  purposes  intended  to  be  accomplished.  It  is 
practically  impossible  to  frame  legislation  so  as  to  provide  in  express  language 
for  every  particular  of  administrative  operation,  or  to  control  with  positive 
direction  every  detail  in  its  practical  application.  As  a  consequence,  the 
statute  is  presumed  to  carry  by  implication  all  such  provisions  and  to  confer 
such  rights  and  powers  as  may  be  reasonably  necessary  to  carry  into  effect 
the  intent  and  purpose  of  the  Legislature  in  enacting  it. 

The  act  in  question  is  very  general  in  its  terms.  It  can  be  seen  that 
its  purpose  and  intent  is  to  confer  upon  the  Commission  the  authority  to 
classify  employees  and  to  fix  their  salaries  and  wages  upon  a  basis  fair 
and  just  to  the  State  and  the  employee  alike.  Every  power  reasonably  neces- 
sary to  that  end  is  implied  from  the  general  purpose  and  scope  of  the  act. 
For  that  reason  I  advised  you  on  September  14th  that  the  Commission  had 
the  right  to  fix  hours  of  labor.  There  is  no  statute  fixing  the  hours  of 
labor  of  State  employees.  The  hours  of  labor  to  be  performed  necessarily 
enter  into  any  judgment  and  decision  as  to  the  salaries  to  be  paid.  Clearly, 
then,  the  Commission  has  the  right  to  fix  the  hours  of  daily  labor  in  arriving 
at  a   decision  as  to  the   salaries   to   be   paid. 

A  different  situation  arises  with  respect  to  holidays.  The  power  to  fix  such 
holidays  is  not  expressly  conferred  by  the  act.  Does  it  arise  by  necessary 
implication?  A  necessary  implication  is  not  a  possible  one,  nor  yet  a  merely 
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desirable  or  beneficial  one.  It  is  one  which  is  compelled  from  a  reasonable 
view  of  the  statute  and  is  confined  to  strictly  necessary  incidents  or  logical 
consequences. 

By  C.  S.  3959,  twelve  days  are  named  and  set  apart  as  public  holidays.  The 
act  does  not  directly  repeal  this  statute  or  refer  in  any  way  to  it.  Repeals  by 
implication  are  not  favored.  Their  control  is  not  within  any  necessary  im- 
plication of  the  act  creating  the  Salary  and  "Wage  Commission.  The  authority 
to  limit  the  holidays  to  six  or  any  less  number  than  the  twelve  is  not  so 
incident  to  the  authority  to  fix  salaries  upon  a  just  and  fair  basis  as  to  be 
necessarily  implied  from  the  authority  conferred  to  classify  employees  and 
to  fix  a  schedule  of  salaries  and  wages. 

I,  therefore,  am  of  the  opinion  that  the  Salary  and  Wage  Commission  is 
not  authorized  to  fix  the  holidays  to  be  observed  by  State  departments  and 
employees  at  a  less  number  than  those  set  out  in  the  statute,  C.  S.  3959. 


Salaky  of  Employee  ^ 

February   18,  1926. 

I  have  your  recent  letter,  asking  for  ruling  on  certain  matters  therein 
submitted   covering  operation   of   the   Salary  and  Wage   Commission. 

(1)  I  am  of  opinion  that  the  Commission  is  to  determine  whether  a  posi- 
tion to  be  filled  by  an  employee  warrants  the  pay  allotted  thereto.  Therefore, 
in  the  illustration  supposed  in  your  letter,  the  increase  of  pay  should  not 
be  allowed  until  approved  by  the  Commission.  In  saying  that,  I  wish 
to  make  it  clear  that  the  Commission  has  nothing  to  do  with  the  selection 
of  the  employee.  The  selection  of  all  employees  still  remains  with  the  heads 
of  the  department,  but  an  increase  in  pay  or  the  compensation  to  be  allowed 
to  a  new  position  must  be  approved  by  the  Commission. 

(2)  I  am  of  opinion  that  the  resolution  quoted  is  within  the  power  of 
the  Commission. 


OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 
AND  DEVELOPMENT 


Fire  Prevention — Prosecution 

September  16,  1924. 

We  have  received  your  letter  of  September  15th,  and  have  noted  its  con- 
tents. 

We  know  no  reason  why  your  district  foresters  and  forest  wardens  have 
not  the  authority  to  allow  parties  to  compromise  on  the  basis  of  paying  the 
actual  cost  of  suppressing  fire  which  has  been  started  by  the  negligence  of 
the  party  in  question.  The  offenses  charged  against  such  parties  in  sections 
4309,  4311  and  4312  of  the  Consolidated  Statutes  are  misdemeanors,  and 
there  is  no  reason  why  a  compromise  should  not  be  made  in  case  of  such 
offenses  as  there  would  be  if  they  were  felonies. 


State  Geologist — Salary 

February  6,   1925. 

In  your  letter  of  today  you  ask  for  an  opinion  as  to  the  right  of  the  in- 
cumbent State  Geologist  to  draw  the  salary  appertaining  to  this  office  pend- 
ing the  appointment  by  Governor  McLean  under  C.  S.  6117  as  amended  by 
Chapter  214,  Public  Laws  of  1923. 

The  statute  on  the  subject  is  somewhat  different  from  others  which  pro- 
vide that  the  incumbent  shall  hold  the  office  until  his  successor  has  been 
elected  and  qualified,  in  that  it  provides  that  "the  term  of  office  of  the  State 
Geologist  shall  expire  with  that  of  the  Governor."  However,  I  am  of  the 
opinion  that  under  the  general  law  on  the  subject  of  public  officers,  as  well 
as  this  section,  the  State  Geologist  remains  in  office  and  is  entitled  to  draw 
the  salary  thereof  until  his  successor  shall  be  appointed  and  shall  qualify. 

Our  Court  has  held  that  this  provision  which  appears  in  the  Constitution 
as  well  as  in  most  of  the  statute  laws  on  the  subject  is  in  accord  with  the 
sound  public  policy  which  is  against  vacancies  in  public  offices  and  favors 
the  continuance  of  someone  in  the  position  to  perform  important  official 
duties  for  the  benefit  of  the  public  and  of  those  necessarily  having  contacts 
with  the  office.  In  view  of  this  public  policy  and  of  the  provision  in  the 
statute  that  the  State  Geologist  shall  hold  office  until  his  successor  shall 
be  appointed  and  shall  qualify.  I  advise  that  he  is  entitled  to  receive  the 
salary  while  performing  the  duties  of  the  office  and  pending  the  appoint- 
ment of  his  successor  by  Governor  McLean. 
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Great  Lakes — Fobt  Macon 

February  21,  1925. 

In  September,  1922,  this  office  had  occasion  to  investigate  tlie  State's  rela- 
tions to  certain  Great  Lalces  containing  five  hundred  acres  or  more,  and 
in  consequence,  wrote  an  opinion  for  Dr.  E.  C.  Broolts,  then  Superintendent 
of  Public  Instruction,  which  opinion  is  found  at  page  106  of  the  biennial 
report  for  1923-24. 

It  was  in  1911  that  the  State  took  over  these  Great  Lakes  by  act  of  the 
General  Assembly.  That  act  is  now  incorporated  in  the  Consolidated  Stat- 
utes as  Section  7544,  which  is  as  follows: 

Certain  lakes  not  to  be  sold.  White  Lake,  Black  Lake,  Wac- 
camaw  Lake,  and  any  other  lake  in  Bladen,  Columbus,  or  Cum- 
berland counties,  containing  five  hundred  acres  or  more,  shall 
never  be  sold  nor  conveyed  to  any  person,  firm,  or  corporation, 
but  shall  always  be  and  remain  the  property  of  the  State  of 
North  Carolina  for  the  use  and  benefit  of  all  the  people  of  the 
State. 

Under  the  law  as  it  stands  now,  the  control  and  protection  of  such  Great 
Lakes  seems  not  to  be  vested  in  any  particular  administrative  board  of  the 
State.  We  suggest,  therefore,  that  the  Department  of  Conservation  and 
Development  be  specifically  authorized  to  look  after  and  care  for  the  in- 
terest of  the  State  in  these  Great  Lakes  with  a  view  to  its  protection. 

We  suggest  also  that  the  present  General  Assembly  in  some  formal  way 
accept  the  grant  of  the  United  States  to  the  State  of  Fort  Macon,  as  we 
understand  the  deed  is  written  in  such  form  as  to  make  the  land  so  granted 
a  recreation  area,  thus  imposing  the  burden  upon  the  State  to  make  it  a 
recreation  area. 


Budget  Act — Reversion  of  Funds 


June  16,  1925. 


It  seems  from  your  letter  of  June  15th  that  the  State  appropriation  for 
your  Department  for  the  fiscal  year  1924-25  has  been  paid  out  of  the  State 
Treasury  to  your  Department.  All  of  this  appropriation  has  been  expended 
or  will  be  expended  before  June  30th,  the  end  of  the  present  fiscal  year. 
The  Federal  Government  and  the  counties  particularly  interested  have  been 
and  are  now  taking  part  in  the  protection  of  forests  from  fire  by  paying  over 
to  your  Department  a  proportion  of  the  funds  used  by  your  Department  for 
this  cause.  This  money  derived  from  these  two  sources  is  now  being  paid 
to  your  Department.  On  June  30th,  then,  there  will  be  a  credit  to  your 
Department  on  the  books  of  that  Department  of  the  funds  thus  derived. 
You  do  not  state  the  amount  that  will  be  thus  to  your  credit  at  that  time. 

Your  inquiry  upon  this  statement  is  whether  or  not  the  budget  act  re- 
quires this  fund  to  revert  to  the  general  fund  of  the  State,  or  whether  it  is 
available  to  your  Department  for  the  ensuing  fiscal  year,  to  be  used  for 
the  purpose  to  which  it  has  been  devoted  by  the  Federal  Government  and 
the  counties  interested.     Section  19  of  the  budget  act  compels  the  reversion 
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only  of  unexpended  balances  of  appropriations  provided  for  in  this  section, 
and  it  is  expressly  declared  that  this  reversion  shall  not  apply  to  appropri- 
ations heretofore  made  by  the  General  Assembly  and  paid  out  by  the  State 
Treasurer.  The  appropriation  heretofore  made  by  the  General  Assembly 
to  your  Department  has  been  paid  out  to  your  Department  by  the  State 
Treasurer  and  has  been  used  by  your  Department  in  the  conduct  of  its 
affairs,  particularly  with  reference  to  forestry  protection  work.  The  act 
of  Congress  makes  an  appropriation  for  cooperation  with  the  State  in  the 
protection  of  forests  from  fire.  This  appropriation  is  to  be  expended  under 
the  rules  and  regulations  made  by  the  Secretary  of  Agriculture.  It  con- 
templates cooperation  with  the  State  under  a  contract  with  the  State  for  that 
purpose,  where  the  State  has  a  system  of  forest  fire  protection. 

It  is  manifest  that  this  appropriation  thus  distributed  is  for  no  other  pur- 
pose than  for  protection  from  fire.  If,  then,  you  have  a  balance  of  this  ap- 
propriation from  the  Federal  Government  available  for  use  for  the  purpose 
to  which  it  is  devoted  after  the  first  day  of  July,  1925,  it  is  not  to  be  turned 
over  to  the  State  Treasury  for  the  use  of  the  general  fund  of  the  State. 
That  would  be  entirely  contrary  to  the  purpose  of  Congress  in  making  the 
appropriation.  This  same  ruling,  we  think,  would  apply  to  appropriations 
made  for  this  purpose  by  individual  counties  in  this  State.  In  no  case  is 
such  appropriation  a  part  of  the  general  funds  of  the  State  of  North 
Carolina. 


FiKE  Prevention — Pkosecution 

September  21,  1925. 

We  have  considered  carefully  your  letter  of  September  18th  in  relation  to 
reimbursement  for  cost  of  suppression  by  those  apparently  responsible  for 
the  forest  fire.  You  state  it  has  been  the  custom  of  your  department  in  deal- 
ing with  people  who  offended  against  Sections  4311  and  4312  C.  S.  to  suggest 
to  them  that  if  they  pay  the  cost  of  extinguishing  the  fire  caused  by  their 
neglect,  that  your  department  will  not  prosecute  them  under  those  sections. 

Section  4311  makes  setting  fire  to  woodlands  and  grasslands  through  tBTe 
negligent  use  of  camp  fires  a  misdemeanor  punished  by  a  fine  of  not  less 
than  $10  nor  more  than  $50  or  by  imprisonment  not  exceeding  thirty  days. 

Section  4312  requires  persons  who  burn  any  tar  kilns  or  pit  of  charcoal, 
or  set  fire  to  or  burn  any  brush,  grass  or  other  material  whereby  any  prop- 
erty may  be  endangered  or  destroyed  to  keep  a  careful,  competent  watchman 
in  charge  of  such  kiln,  pit,  brush  or  other  material  while  burning.  Any 
persons  violating  the  provisions  of  this  statute  are  punishable  by  a  fine  of 
not  less  than  $10.00  nor  more  than  $50.00  or  imprisonment  for  not  exceeding 
thirty  days. 

It  is  evident  that  the  offense  defined  in  these  two  sections  are  petty  mis- 
demeanors wholly  within  the  jurisdiction  of  a  magistrate.  There  can  be  no 
doubt,  then,  that  if  your  department  instead  of  prosecuting  these  individuals 
under  these  two  sections,  suggests  to  them  if  they  pay  the  damage  occasioned 
by  the  fire  and  the  cost  of  putting  it  out,  you  will  not  prosecute,  no  criminal 
offense  has  been  committed  by  your  department. 


BIENNIAL  REPORT   OF  THE   ATTORNEY   GENERAL  315 

There  is  a  criminal  offense  called  compounding  a  felony,  but  this  is  never 
extended  to  any  crime  less  than  a  felony.  Any  settlement  made  by  your 
department  in  this  way,  however,  can  in  no  way  affect  the  right  of  action 
of  particular  parties  who  were  damaged  by  the  fire  escaping  in  either  the 
case  defined  in  Section  4311  or  that  in  4312.  It  is,  therefore,  largely  a 
question  of  the  administration  of  the  law  by  your  department  to  accomplish 
the  best  results  in  supressing  the  practices  forbidden  by  these  sections. 
Your  department  no  doubt  will  require  a  strict  accounting  of  sums  of  money 
thus  received  to  pay  the  cost  of  extinguishing  particular  fires.  It  would  be 
well  to  include  in  the  settlement  no  guarantee  of  exemption  from  prosecution. 
That  guarantee  would  probably  be  void  as  contrary  to  public  policy. 


Lake  Waccamaw 

September   29,    1925. 

C.  S.  Section  7544  expressly  declares  that  Lake  Waccamaw  (among  others) 
shall  always  be  and  remain  the  property  of  the  State  of  North  Carolina  for 
the  use  and  benefit  of  all  the  people  of  the  State.  This  section  was  Chapter 
8  of  the  Public  Laws  of  1911.  Its  effect  is  to  vest  the  title  absolutely  in  the 
State  of  North  Carolina  as  against  all  except  private  persons  who  have  pre- 
vious to  that  time  obtained  a  grant  from  the  State.  There  was  no  such 
grant  according  to  our  information.  It  would,  therefore,  make  no  difference 
if  the  General  Assembly  had  previous  to  the  act  of  1911,  put  the  control  and 
management  of  Lake  Waccamaw  in  the  hands  of  the  board  of  county  com- 
missioners of  Columbus  County.  The  act  of  1911  would  in  practical  effect 
repeal  this  former  act  and  no  one  would  be  in  a  position  to  attack  the  consti- 
tutionality of  this  repeal.  It  is  equally  clear  that  Chapter  122,  Section  9, 
Public  Laws  of  1925,  places  the  control  and  administration  of  Lake  Wacca- 
maw within  the  authority  of  the  Department  of  Conservation  and  Develop- 
ment. 

In  order,  therefore,  to  preserve  Lake  Waccamaw  for  the  purposes  stated 
in  the  act  of  1911,  "for  the  use  and  benefit  of  all  the  people  of  the  State," 
your  Department  has  full  and  ample  power.  It  seems  from  the  documents 
sent  with  your  letter  that  the  county  commissioners  are  anxious  to  turn  over 
the  lake  and  dam  to  your  department  for  administration.  All  you  have  to 
do,  therefore,  would  be  to  notify  them  that  you  are  prepared  to  assume  the 
duties  imposed  upon  your  Department  by  the  act  of  1925,  and  we  suppose 
that  the  county  will  create  no  difficulty  to  your  assuming  this  control. 

Chapter  178,  Public  Laws  of  1925,  deals  with  Lake  Waccamaw  as  the  prop- 
erty of  the  State  of  North  Carolina  and  appropriates  $3,000  of  the  State  funds 
to  erect  a  dam  at  the  source  of  Waccamaw  River  to  insure  the  maintenance 
and  common  water  level  at  all  times  for  the  protection  and  preservation 
of  the  lake.  This  $3,000  of  the  State  was  to  be  met  by  an  equal  amount 
raised  by  the  citizens  of  Columbus  County  and  the  two  funds  were  to  be  used 
in  the  erection  of  the  dam.  You  istate  that  this  dam  has'  already  been  con- 
structed. You  inquire  whether  or  not  under  the  provisions  of  this  act  the 
county,  because  of  the  money  contributed  by  it,  would  have  any  hold  upon 
the  dam,  and  also  whether  the  owners  of  the  land  at  each  end  of  the  dam 
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can  make  any  claim  upon  the  State.  We  think  not.  The  lake  itself  is  an 
asset  of  the  people  of  Columbus  County,  though  the  title  thereto  and  its 
administration  is  vested  in  the  State.  This  was  a  joint  enterprise,  there- 
fore, for  the  benefit  primarily  of  the  citizens  of  Columbus  County  and  sec- 
ondarily of  all  the  citizens  of  the  State.  The  dam  having  been  completed, 
the  full  title  to  and  control  of  the  same  is  in  the  State.  We  do  not  see  how 
the  erection  of  this  dam  could  in  any  way  impinge  upon  the  rights 
of  the  land-owners  near  or  at  its  ends.  It  is  evident  from  your  letter  that 
conditions  there  have  been  complicated  by  a  long,  continuous  drought,  and 
if  rains  come,  it  is  probable  that  all  your  difficulties  in  the  administration 
of  the  lake  may  be  removed. 

We  think  the  State  could  not  vest  in  the  county  any  right  or  control  over 
the  lake  in  such  way  as  to  prevent  the  General  Assembly  later  from  shifting 
this  control  to  another  department  of  the  State  Government. 


Deputy  Forest  Wardens 

December  11,  1925. 

In  reply  to  yours  of  December  8th.  It  appears  from  the  enclosures  in 
your  letter  that  there  are  certain  districts  in  the  eastern  part  of  the  State 
where  nearly  all  or  practically  all  of  the  inhabitants  are  negroes.  You 
ask  the  advice  of  this  ofl^ce,  first  upon  the  authority  of  the  district  forester 
to  appoint  a  negro  as  deputy  forest  warden.  There  can  be  no  doubt  that  he 
has  this  authority.  But,  second,  can  he  restrict  this  deputy  forest  warden  in 
his  dealings  with  the  inhabitants  of  the  district  to  the  negro  population  in 
such  way  that  he  would  not  have  authority  to  summon  a  white  man  to  assist 
him  in  putting  out  a  fire  or  to  arrest  a  white  man  for  failure  to  obey  the 
forest  laws  and  statutes? 

Following  the  strict  letter  of  the  law,  we  think  this  could  not  be  done, 
but  the  advantages  of  having  these  colored  deputy  wardens  are  so  great 
that  if  you  can  find  a  thoroughly  reliable  man  who  will  obey  instructions  as 
to  his  dealings  with  white  people,  we  think  it  would  be  better  to  appoint  him. 
A  delicate  situation  might  be  created  unless  the  district  forester  is  careful 
in  his  selection  of  such  deputy  forest  wardens.  It  is  not  possible,  however, 
to  deal  with  questions  arising  from  the  race  problem  strictly  from  the  stand- 
point of  the  law.  It  is  obviously  to  the  interest  of  the  State  and  to  proper 
preservation  of  the  forests  that  in  this  negro  settlement  an  honest,  reliable 
negro  should  be  actively  interested  in  the  prevention  of  the  destruction  of 
forests  by  fire,  and  there  can  be  no  doubt  that  such  a  man  could  accom- 
plish much  more  in  his  community  than  an  outside  white  man. 

We  return  herewith  the  papers  enclosed  in  your  letter. 


FiKE  Protection^ — County  Commissioners 

April  9,  1926. 

In  reply  to  yours  of  April  8th.     Chapter  26,  Public  Laws  of  1921  expressly 
authorizes  cooperation  between  counties  and  State  in  forest  fire  protection. 
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That  is  brought  forward  in  the  third  volume  of  the  Consolidated  Statutes 
as  section  6140-a.  That  expressly  authorizes  county  commissioners  to 
appropriate  money  to  aid  in  forest  fire  protection.  All  administrative  bodies 
including  the  board  of  county  commissioners  have -to  obey  this  statute 
until  the  Court  itself  declares  it  unconstitutional,  and  this  can  only  be  done 
by  the  action  of  a  taxpayer  in  the  county  in  which  the  money  is  appropriated. 
For  these  reasons  we  think  it  inadvisable  to  investigate  the  question  whether 
fire  protection  'is  itself  a  necessary  expense  within  the  meaning  of  the 
Constitution. 


Appropriatton — Sesquicbxtennial  Exposition 

July  16,  1926. 

You  state  that  conditions  arising  out  of  the  North  Carolina  representation 
at  the  Sesquicentennial  Exposition  in  Philadelphia  has  given  rise  to  an 
emergency  in  that  the  appropriations  for  the  various  departments  which  are 
to  participate  in  the  exhibition  of  the  resources,  etc.,  of  North  Carolina  are 
inadequate  to  pay  the  cost  of  such  participation  by  the  State  in  the  exposition. 
We  regard  North  Carolina's  participation  in  this  exposition  as  unquestionably 
vital  to  the  best  interests  of  the  State.  At  the  time  the  General  Assembly 
of  1925  was  in  session  the  claims  of  this  exposition  were  not  presented  to  it  in 
such  way  as  to  induce  it  to  see  the  prime  necessity  of  North  Carolina's 
participation.  It  did,  however,  in  the  appropriation  bill.  Chapter  275 
Public  Laws  of  1925,  make  a  contingency  and  emergency  appropriation  of 
$250,000  for  each  of  the  fiscal  years  in  the  current  biennium.  Among  other 
objects  for  which  the  appropriation  was  made  was  this: 

Other  extraordinary  expenditures  which  cannot  be  forecasted. 

We  regard  this  as  making  this  fund  available  for  all  purposes  connected 
with  making  an  adequate  exhibition  in  Philadelphia  of  the  resources,  etc. 
of  the  State  of  North  Carolina.  You  suggest  that  the  total  amount  nec- 
essary to  be  used  from  this  appropriation  is  $8,500.  We  think  that  this 
appropriation  is  not  only  available  for  this  purpose  but  under  the  conditions 
which  now  exist  it  should  be  resorted  to  in  order  to  provide  this  fund  neces- 
sary adequately  to  represent  North  Carolina  at  the  exposition. 

The  Attorney  General  in  private  conference  heartily  approves  this  view. 


OPINIONS  TO  CASWELL  TRAINING  SCHOOL 


Motor  Vehicles — Public  Owned — Act  of  1925 

March  18,  1925. 

I  have  your  letters  of  March  13th  and  14th  with  reference  to  the  act  to 
prohibit  the  use  of  public  owned  automobiles  for  private  purposes.  I  here- 
with send  you  a  copy  of  this  act.  You  will  observe  that  it  became  operative 
upon  its  ratification,  March  10th. 

The  act  is  very  definite  in  its  terms  and  in  most  cases  should  require  very 
little  from  this  office  for  its  construction  or  interpretation.  You  will  observe 
that  it  prohibits  the  use  for  any  private  purpose  of  any  motor  vehicle 
belonging  to  the  State,  any  county,  or  any  institution  or  agency  of  the  State. 
If  the  State  supplies  you  with  an  automobile,  you  may  use  it  when  engaged 
in  the  State's  business  and  only  when  so  engaged.  You  would  have  no 
right  to  use  it  for  any  private  purpose.  I  think  that  the  act  prohibits  your 
use  of  the  car  in  taking  your  family  to  church,  as  suggested  in  your  letter. 
Taking  your  family  to  church  can  only  be  held  to  be  a  private  and  not  a 
public  purpose.  For  that  reason  I  advise  that  you  should  not  so  use  a 
car  owned  by  your  institution. 

You  state  that  you  operate  a  State-owned  bus  that  carries  your  employees 
to  town  and  back,  and  the  children  of  the  employees  to  and  from  school  each 
day.  If  some  of  your  employees  live  at  a  distance  from  the  institution 
and  you  have  made  a  contract  with  them  under  the  terms  of  which  your 
institution  is  to  transport  them  to  and  from  their  homes  so  as  to  perform 
their  duties  or  work  at  the  institution,  I  think  that  this  would  not  be  a  use 
of  the  car  for  a  private  purpose.  Necessarily,  such  employees  must  in  some 
way  move  back  and  forth  from  the  institution.  If  you  have  employed  them  so 
that  this  transportation  forms  a  part  of  their  compensation,  such  transporta- 
tion would  be  permissible. 

Under  the  act  you  would  not  be  permitted  to  use  the  vehicle  in  transport- 
ing them  to  and  from  church  nor  do  I  think  that  it  could  be  used  in  con- 
veying their  children  to  and  from  school.  I  think  that  under  the  act  this 
would  be  a  private  purpose  and  condemned  by  its  provisions. 

It  may  be  that  section  2  may  have  some  application  to  your  situation  and 
I,  therefore,  give  you  my  views  on  that  also.  It  appears  that  some  officers, 
agents  and  employees  of  State  institutions  and  agencies  own  their  cars 
under  an  arrangement  by  which  the  up-keep  of  the  car,  including  tires,  oils, 
gasoline  and  other  accessories,  is  taken  care  of  by  the  particular  institution. 
Section  2  would  prohibit  such  an  arrangement. 

I  understand  that  certain  agents  and  employees  of  the  State  Department 
of  Revenue,  and  probably  of  other  State  agencies,  furnish  their  own  cars 
and  that  they  receive  a  reasonable  allowance  per  mile  for  the  use  of  the  cars 
while  used  on  official  business.  Such  an  arrangement  is  permissible  under 
the  act  in  question. 
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There  may  be  circumstances  other  than  those  mentioned  in  your  letter 
under  wlaich  you  may  be  in  doubt  as  to  the  prohibitions  of  tliis  act. 
It  should  at  all  times  be  construed  by  those  affected  so  as  to  carry  out  its 
purpose  and  intent  and  to  correct  the  conditions  at  which  it  is  manifestly 
aimed.  We  will  be  glad  to  advise  you  further  upon  any  circumstances  which 
may  arise,  but  I  am  suggesting  now  that  all  officers,  agents  and  employees  of 
the  State  should  be  careful  not  to  offend  against  its  provisions  and  in  cases 
of  doubt,  get  the  opinion  of  this  Department  before  acting. 


SoLVENi  Parents — Cost  of  Inmate 

April  28,  1925. 

I  have  your  leter  of  April  25th,  asking  for  my  views  as  to  what  your  In- 
stitution should  do  in  view  of  the  provision  in  section  4  of  House  Bill 
836,  Senate  Bill  918,  to  the  effect  that  a  parent  should  have  the  option  to 
pay  the  actual  cost  as  determined  by  the  Institution  or  remove  the  patient 
therefrom. 

I  do  not  agree  that  an  inmate  would  have  no  legal  parent  or  guardian 
because  of  the  provisions  contained  in  your  application  whereby  such  parent 
waives  the  right  to  remove  the  child  without  having  received  written 
permission  from  the  institutional  authorities.  Notwithstanding  that  provi- 
sion in  your  application,  the  parent,  guardian,  trustee,  or  other  person 
legally  responsible  would  be  liable  for  the  cost  so  determined  to  the  extent 
prescribed  in  the  act. 

It  is  further  my  view  that  you  would  not  be  justified  in  sending  patients 
or  inmates  away  on  account'  of  the  failure  to  pay  such  cost  immediately. 
The  act  contemplates  that  the  authorities  shall  determine  the  reasonable 
cost  per  inmate  and  that  thereupon  payment  shall  be  made  in  such  manner 
and  at  such  intervals  as  may  best  be  agreed  upon  between  the  authorities 
and  the  parent  or  guardian.  If  it  is  determined  that  some  person  is 
responsible  for  this  cost  and  has  means  with  which  payment  may  be  made, 
up'on  a  refusal  to  make  such  payment  suit  should  be  brought  as  contem- 
plated by  the  other  sections  of  the  act. 

I  find  myself  in  some  doubt  as  to  the  right  of  the  General  Assembly  to  re- 
quire removal  of  inmates  and  patients  at  these  institutions  simply  because 
a  person  legally  responsible  therefor  refuses  to  pay  the  ascertained  cost. 
Through  the  whole  of  article  11  of  the  Constitution  there  runs  the  idea 
that  the  State  shall  to  some  extent  care  for  defectives  such  as  those  com- 
mitted to  your  institution.     By  section  11  of  the  article  it  is  provided  that 

It  shall  be  steadily  kept  in  view  by  the  Legislature  and  board 
of  public  charities  that  all  penal  and  charitable  institutions 
should  be  made  as  nearly  self  supporting  as  is  consistent  with 
the  purposes  of  their  creation. 

The  whole  purpose  of  the  recent  act  on  this  subject  is  to  carry  out  the  idea 
thus  expressed  in  section  11,  but  my  view  is  that  the  obligation  on  the  part 
of   the    State    to    care   for    these    defectives    still    remains.      I    doubt    if    the 
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Courts  would  permit  the  practical  expulsion  of  such  patients  and  inmates 
from  this  institution  simply  upon  the  finding  on  the  part  of  your  board 
that  some  person  legally  responsible  was  financially  able  to  pay  for  the 
ascertained  cost.     I  do  not,  therefore,  advise  that  you  take  this  course. 

I  assume  that  some  consistent  policy  will  be  adopted  along  these  lines. 
My  present  view  is  that  these  patients  and  inmates  should  not  be  sent  away 
from  the  institution  simply  upon  a  determination  thus  made  by  the  board 
and  regardless  of  whether  they  are  in  such  condition  as  will  justify  sending 
them  back  to  their  homes.  I  also  have  the  view  that  the  main  purpose  of  the 
act  is  to  collect  from  those  legally  responsible  the  ascertained  cost  and 
that  this  may  be  done  by  a  suit  in  Court  when  it  cannot  otherwise  be 
arranged  with  such  parties. 


State  Institutions — Powsa?   Line  Contract 

June  14,  1926. 

We  have  examined  the  papers  sent  us  by  you  at  the  request  of  Mr.  L.  P. 
Tapp. 

(1)  Agreement  for  placing  pipe  line  underneath  the  track  of  the  Norfolk 
Southern  Railroad  Company.  This  agreement  is  in  the  usual  form  but 
it  contains  a  provision  (article  9)  that  largely  nullifies  its  usefulness  so  far 
as  the  Institution  is  concerned.     Article  9  is  as  follows: 

It  being  mutually  understood  and  agreed  by  and  between  the 
parties  hereto  that  this  agreement  shall  continue  in  force  and 
effect  until  terminated  by  either  of  the  parties  hereto  giving  to 
the  other  party  thirty  days'  notice  in  writing  of  its  intention  so 
to  do. 

As  this  pipe  line  is  to  be  constructed  under  the  track  of  the  Norfolk 
Southern  Railroad  Company,  it  must  be  taken  to  have  been  located  at  a 
point  necessary  to  supply  the  Caswell  Training  School  with  a  sewer  line 
that  in  order  to  be  useful,  must  be  in  its  nature  permanent.  The  expense 
of  running  it  under  the  railroad  and  then  leaving  it  optional  to  the  rail- 
road company  to  require  the  school  to  remove  it  upon  thirty  days'  notice 
is  putting,  it  seems  to  us,  the  school  wholly  in  the  power  of  the  railroad 
company.  We  suggest,  therefore,  that  you  request  the  railroad  to  permit 
this  provision  to  be  eliminated  from  the  contract.  The  other  provisions 
very  properly  secure  the  safety  of  the  railroad  while  the  work  is  being  done 
and  after  it  is  completed.  The  Institution,  of  course,  ought  not  to  ask 
that  this  particular  work  should  be  done  without  securing  this  safety. 

(2)  In  the  matter  of  the  power  line  above  the  track.  At  the  outstart,  we 
call  your  attention  to  the  fact  that  the  contract  itself  makes  the  school  an 
insurer  of  the  safety  not  only  of  the  railroad  but  of  all  its  employees  and 
of  all  others  who  may  be  injured  by  the  power  line,  regardless  of  whether  the 
school,  its  servants  or  agents,  have  been  negligent  or  not.  The  nature  of  the 
erection  is  such  that  it  is  necessary  probably  that  this  should  be  done  in 
ordinary  cases.  The  consequences,  however,  to  the  school  are  so  great  that 
you  will  pardon  us  for  suggesting  that  if  it  is  practicable,  it  would  be  better 
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to  run  this  line  underneath  the  railroad's  right-of-way.  We,  of  course,  cannot 
say  that  this  is  practicable  from  the  standpoint  of  an  engineer.  It  is  quite 
possible,  however,  that  if  the  contract  should  be  held  valid  as  against  the 
State  of  North  Carolina,  a  very  large  sum  of  money  might  be  demanded 
by  persons  injured  from  some  catastrophe  not  foreseen,  such  as  a  severe 
storm  which  would  blow  the  power  line  down  in  such  way  as  to  cause 
a  wreck  of  a  passenger  train.  All  these  considerations  no  doubt  have  been 
entered  into  by  your  board.  As  a  legal  proposition,  however,  we  think  that 
the  drastic  provisions  of  this  contract,  so  far  as  the  State  of  North  Carolina 
is  concerned,  are  null  and  void.  We  think  no  institution  of  the  State  can 
commit  the  State  itself  to  the  possibilities  which  may  arise  from  a  so-called 
breach  of  this  contract. 

We  write  this  for  your  own  consideration  and  not  as  criticising  the 
form  of  contract,  which  is  entirely  appropriate  if  entered  into  by  the  railroad 
and  a  private  industry. 


Certificate  of  SuPEEiNTEisrDENT 

June    21,    1926. 

I  have  your  letter  of  June  17th  in  regard  to  Eddie  Starr,  an  inmate  of  your 
Institution.  I  assume  from  the  letter  of  Mr.  Byerly  that  he  is  now  of 
age. 

With  respect  to  inmates  of  hospitals  for  the  insane,  there  is  a  presumption 
of  incompetency  upon  which  the  superintendent  may  give  a  certificate  to 
that  effect  and  a  guardian  may  be  appointed  without  the  hearing  usually 
necessary.    C.  S.  2286.     This  does  not  apply  to  your  Institution. 

I  assume  that  most  if  not  all  of  your  inmates  are  incompetent.  If  this  boy 
is  of  that  type,  a  guardian  should  be  appointed  for  him  as  provided  by 
C.  S.  2150,  2156,  and  III  C.  S.  2285.  An  action  of  this  kind  is  within  the 
hands  of  the  clerk  of  the  superior  court.  The  boy's  settlement  is  apparently 
Davidson  County  and  the  guardian  should  be  appointed  there  if  his  con- 
dition is  such  as  to  require  such  appointment. 

The  guardian  appointed  should  take  such  action  as  to  the  fund  as  he 
may  be  advised.  It  is  not  my  duty  to  advise  him,  and  certainly  would  not 
undertake  to  do  so  without  full  knowledge  of  all  the  circumstances.  Any 
attorney  of  Davidson  County  would,  no  doubt,  advise  him  properly  on  the 
subject. 

The  Institution  would  certainly  be  entitled  to  the  income  from  his  estate, 
assuming  that  he  has  no  family,  which  I  take  to  be  the  case. 


OPINIONS  TO  STATE  SANATORIUM 


Indigent  Patients — Counties 

April  9,  1925. 
In  the  matter  of  indigent  patients 

Prior  to  August  23,  1924,  indigent  patients  were  admitted  to  the  Sana- 
torium under  powers  exercised  by  the  board  of  directors  under  C.  S.  Sec- 
tion 7173.  The  portion  of  such  section  material  to  this  discussion  is  as 
follows : 

The  directors  shall  determine  the  qualifications  for  admission 
of  those  applying  as  patients  to  the  institution.  They  shall 
make  all  such  by-laws  and  regulations  for  the  government  of  the 
institution  as  shall  be  necessary,  among  which  shall  be  such  as 
shall  make  the  institution  as  nearly  self-supporting  as  shall  be 
consistent  with  the  purpose  of  its  creation,  and  the  directors 
shall  do  such  other  things  as  seem  reasonably  necessary  and  in- 
cident to  the  proper  management  and  maintenance  of  the  in- 
stitution. 

During  that  period  indigent  patients  were  received  in  the  institution  and 
their  expenses,  or  part,  at  least,  of  the  expenses,  were  paid  by  charitable  or- 
ganizations such  as  Red  Cross,  etc.,  and  by  cities,  towns  or  counties  under  C.  S. 
Section  7179.  The  board,  so  many  were  the  applications  made  to  it,  main- 
tained a  waiting  list  in  which  the  applicants  took  their  turn  if  they  were 
otherwise  proper  subjects  for  treatment  in  the  Sanatorium. 

At  the  extra  session  of  the  General  Assembly  in  1924  there  was  enacted 
a  law,  ratified  August  23,  1924,  Chapter  86,  Public  Laws,  Extra  Session, 
1924,  which  prohibited  the  board  from  making  any  by-law  or  regulation  which 
shall  exclude  any  patient,  otherwise  properly  qualified  for  admission,  on 
account  of  inability  to  pay  for  examination  and  treatment,  or  either,  at  said 
institution.  It  further  declares  that  all  indigent  patients  who  are  other- 
wise proper  patients  for  admission  in  said  institution,  when  there  is  space 
and  accommodation  for  such  patients,  shall  be  received  without  regard  to 
their  indigent  condition.  This,  it  is  apparent,  compels  the  board  to  put 
such  indigent  patients  upon  its  waiting  list.  As  indigent  patients  as  de- 
fined in  the  act  are  very  numerous,  it  seems  that  in  the  course  of  time  this 
class,  taking  its  turn  on  the  waiting  list  and  being  admitted  regardless  of 
its  indigent  condition,  would  crowd  out  the  other  class  who  are  able  to  pay, 
thus  largely  increasing  the  burden  upon  the  State  to  care  for  its  tubercular 
citizens. 

This  was  the  reason  why  the  General  Assembly  at  its  regular  session  in 
1925  amended  Chapter  86,  Public  Laws,  Extra  Session  of  1924,  by  adding 
at  the  end  of  section  1  of  this  chapter  the  following: 

Provided  that  nothing  in  this  act  shall  be  interpreted  to  con- 
flict with  or  interfere  with  the  provisions  contained  in  section 
7179  of  the  Consolidated  Statutes. 
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Section  7179  of  the  Consolidated  Statutes  is  in  these  words: 

Indigent  tuiberculous  to  be  treated  at  State  Sanatorium.  Any 
city  or  town  in  the  State  of  North  Carolina,  through  its  board  of 
aldermen,  town  council,  or  other  governing  body,  and  any  county 
in  the  State,  through  its  board  of  commissioners,  is  hereby 
authorized  and  empowered  to  provide  for  the  treatment  of  any 
tubercular  person  or  persons  resident  in  and  who  is  a  bona  fide 
citizen  of  said  city,  town,  or  county,  at  the  North  Carolina  Sana- 
torium for  the  Treatment  of  Tuberculosis,  and  pay  therefor  to 
the  North  Carolina  Sanatorium  for  the  treatment  of  tuberculosis 
an  amount  which  shall  not  be  more  than  one  dollar  per  day  per 
patient. 

It  seems  clear  that  the  intent  of  the  Legislature  in  adopting  the  amend- 
ment of  1925  was  to  provide  some  means  of  relief  for  the  Sanatorium  aris- 
ing from  the  fact  that,  under  the  act  of  the  extra  session  not  thus  limited, 
it  might  be  crowded  with  indigent  patientsi  to  the  exclusion  of  those  who 
could  pay.  As  quoted  above.  Section  7173  requires  the  board  to  maintain 
the  institution  as  nearly  self-supporting  as  shall  be  consistent  with  the 
purpose  of  its  creation.  This  is  in  accordance  with  Section  11  of  Article  11 
of  the  Constitution: 

It  shall  be  steadily  kept  in  view  by  the  Legislature  and  the 
board  of  public  charities  that  all  penal  and  charitable  institu- 
tions should  be  made  as  nearly  self-supporting  as  is  consistent 
with  the  purposes  of  their  creation. 

You  ask  the  opinion  of  this  office  (1)  asi  to  whether  or  not  C.  S.  Section 
7179  quoted  above  is  mandatory  in  its  provisions;  (2)  whether  or  not,  if  it 
Is  not  so  mandatory,  the  board  can  make  it  mandatory  under  its  authority 
to  make  such  rules  and  regulations  as  will  make  the  institution  as  nearly 
self-supporting  as  shall  be  consistent  with  the  pvirpose  of  its  creation,  par- 
ticularly in  the  light  of  the  amendment  of  1925. 

(1)  The  terms  used  in  Section  7179  are  "authorized  and  empowered." 
Quite  frequently  these  words  in  statutes  are  construed  as  permissive  only, 
but  as  frequently  they  are  construed  as  mandatory  when  the  circumstances 
surrounding  the  passage  of  the  act  and  the  object  had  in  view  are  consid- 
ered. Black  in  his  Interpretation  of  Laws,  second  edition,  page  540,  thus 
states  the  rule  applicable  to  the  discussion  in  the  instant  case: 

Where  a  statute  provides  for  the  doing  of  some  act  which  is 
required  by  justice  or  public  duty,  or  where  it  invests  a  public 
body,  municipality  or  officer  with  power  and  authority  to  take 
some  action  which  concerns  public  interest  or  the  rights  of  in- 
dividuals, though  the  language  of  the  statute  be  merely  permis- 
sive in  form,  yet  it  will  be  construed  as  mandatory,  and  the  ex- 
ecution of  the  power  may  be  insisted  upon  as  a  duty. 

He  states  that  this  rule  is  applicable  to  all  sorts  of  public  officers,  boards 
and  commissions.  Our  own  Court  in  Jones  v.  Commissioners,  137  N.  C, 
579,  holds  that  the  terms  "authorized  and  empowered"  are  to  be  construed  as 
mandatory  when  the  circumstances  surrounding  the  enactment  of  the  statute 
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require  that  in  order  that  the  purpose  of  the  Legislature  should  be  carried 
out,  they  should  be  oonetrued  as  mandatory.  In  that  case  the  Court  held 
that  these  terms  in  relation  to  a  bond  issue  by  the  county  were  mandatory 
under  conditions'  surrounding  such  bond  issue. 

In  the  instant  case  the  General  Assembly  of  1925  recognized  the  fact  that 
the  conditions  arising  out  of  the  enforcement  of  the  act  of  the  eoctra  ses- 
sion of  1924  were  such  as  to  require  partial  relief,  at  any  rate,  for  the  Sana- 
torium. It,  therefore,  declared  that  nothing  in  the  act  of  the  extra  session 
should  conflict  with  or  interfere  with  Section  7179.  If  that  section  were  to 
he  construed  as  permissive  only,  this  act  of  1925  would  be  wholly  futile  and 
could  accomplish  no  good  result  in  relieving  the  Sanatorium  of  the  burden 
iOi  indigent  patients.  "We,  therefore,  think  that  under  these  circumstances 
the  words  "authorized  and  empowered"  as  contained  in  Section  7179  quoted 
above  are  to  be  consitrued  as  mandatory  upon  the  city,  town,  or  county  in 
the  State  and  they  are,  therefore,  required  to  pay  to  the  North  Carolina 
Sanatorium  an  amount  which  shall  not  be  more  than  one  dollar  a  day  for 
each  indigent  patient  who  had  a  settlement  within  its  territorial  limits. 

(2)  As  a  consequence  of  this  ruling  and  as  largely  a  corollary  thereof,  we 
think  that  the  board  can  make  a  rule  or  regulation  applicable  to  these  cities, 
towns,  or  counties  which  shall  require  them  to  pay  one  dollar  a  day  to  aid 
in  the  support  and  treatment  of  indigent  patients  admitted  to  the  Sana- 
torium from  within  their  territorial  limits. 


Act  of  1925 — Si  ppout 

April  14,  1925. 

We  think  you  could  put  to  the  proposed  patient  in  your  Sanatorium  ques- 
tions similar  to  those  numbered  34,  35,  36,  37,  38,  39,  40  and  41  on  page 
502  of  the  Third  Volume  of  the  Consolidated  Statutes.  In  addition  to  the 
answers'  you  receive  to  those  or  similar  questions,  you  might  very  well  get 
a  certificate  from  the  clerk  of  the  superior  court  of  the  county  from  which 
the  patient  comes,  of  a  form  somewhat  similar,  at  any  rate,  to  that  on  page 
501  of  the  Consolidated  Statutes. 

We  think  it  would  be  well  for  your  board  to  make  rules  and  regulations 
in  regard  to  the  necessary  amount  of  income  or  property  ownership  which 
would  be  used  as  a  basis  as  to  the  admission  of  patients  who  have  some 
property.  A  single  man  with  some  property  occupies  a  very  different  po- 
sition from  a  married  man  with  a  wife  and  children  with  the  same  amount 
of  property.  It  would  be  just  to  compel  the  former  to  pay  at  least  a  por- 
tion of  the  cost  of  his  treatment,  while  it  would  not  be  just  to  compel  the 
latter  to  pay  any  part  of  the  cost  of  such  treatment.  Each  particular  case 
within  well  defined  limits  should  stand  on  its  own  bottom  in  this  regard. 


MISCELLANEOUS  OPINIONS 


Poisons — Paregoric,  etc. 

September   18,   1924. 
Re  Pro:  N:L— ALT— 15^8 

Prior  to  the  enactment  of  the  act  of  the  special  session,  House  Bill  23, 
Senate  Bill  203,  ratified  August  23,  1924,  and  in  effect  from  and  after  its 
ratification,  this  office  has  ruled  that  the  State  Board  of  Pharmacy  under  the 
statutes  of  North  Carolina  as  they  then  existed  had  no  authority  to  class 
as  poisons  such  preparations  as  paregoric,  Godfrey's  Cordial,  etc.,  which 
contained  in  small  proportions  narcotic  drugs.  Our  reasons  for  so  holding 
is  to  be  found  in  the  following  suggestions: 

C.  S.  Section  6667  expressly  exempts  from  its  provisions  the  selling  at 
retail  of  non-poisonous  domestic  remedies.  This  designation  is  of  course, 
geiieral  in  its  nature,  but  the  terms  "domestic  remedies"  had  at  the  time  of 
the  enactment  of  the  law  in  1905,  and  have  now,  a  definite  signification. 
When  the  statute  comes  to  deal  with  narcotics  and  certain  other  drugs,  in 
Section  6672,  it  expressly  in  sub-section  4  thereof  declares  that  the  above 
provisions  shall  not  apply  to  preparations  containing  opium  or  its  derivatives 
and  recommended  and  sold  in  good  faith  for  diarrhea,  cholera  or  coughs,  each 
bottle  ox  package  of  which  is  accompanied  by  a  specific  direction  for  use  and 
a  caution  against  habitual  use,  nor  to  the  compound  powders  of  ipecac  and 
opium  commonly  known  as  Dover's  Powders.  The  latter  provision  became 
the  law  in  North  Carolina  in  1919  and  it  tends  to  make  the  exception  from 
the  act  of  1905  more  definite  and  being  so  made  more  definite,  it  would  in- 
clude such  preparations  as  paregoric,  Godfrey's  Cordial,  etc. 

The  General  Assembly,  however,  at  its  extra  session  in  August,  1924,  acting 
on  the  assumption  that  the  instructions  of  the  State  Board  of  Pharmacy  were 
based  upon  statutory  authority  and  not  'brutem  fulmen,  enacted  the  statute 
above  referred  to.  The  reason  for  the  enactment  of  the  latter  law  was  this: 
That  in  quite  a  number  of  counties  of  the  State  the  drug  stores  are  very 
few  and  located  only  at  the  county  towns.  Country  stores  were  in  the  habit 
of  dealing  in  paregoric  and  Godfrey's  Cordial,  etc.,  for  the  benefit  of  the 
community  in  which  they  lived.  Such  preparations,  though  of  course, 
liable  to  abuse  in  their  use,  were  certainly  non-poisonous  domestic  remedies 
and  could  be  very  well  sold  in  good  faith  for  diarrhea,  cholera  or  coughs. 
The  Legislature  intended,  then,  to  remove  any  doubt  as  to  the  authority  of 
country  stores  to  deal  in  such  products  for  the  benefit  of  their  communities. 

Section  2  of  this  act  exempts  twenty-six  counties  in  the  State  from  its 
operation.  If  the  act  had  stopped  there,  there  could  be  no  doubt  that  its 
effect  under  the  rules  of  construction  applied  to  such  statutes  would  be  to 
require  such  remedies  to  be  sold  in  the  counties  exempted  from  the  operation 
of  the  act  only  by  registered  pharmacists.  Section  3  thereof,  however, 
declares: 
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That  in  the  counties  exempted  from  this  act,  the  law  as  to  the 
sale  of  drugs  as  heretofore  existing  on  August  first,  one  thousand 
nine  hundred  and  twenty-four  shall  be  and  remain  the  law 
therein. 

If,  then,  the  construction  of  the  law  as  it  existed  on  August  1,  1924,  by 
this  office  was  correct,  it  seems  that  the  act  of  the  extra  session  has  not 
modified  the  rule  adopted  by  us. 

Taking  up,  then,  your  questions  seriatim,  we  append  the  answer  to  each: 

(1)  Under  the  present  State  law  of  North  Carolina,  (the  act  of  August, 
1924,  being  now  in  force)  may  a  general  merchant  located  anywhere  in  the 
State  of  North  Carolina,  who  has  no  registered  pharmacist  in  his  employ,  sell 
exempt  preparations,  such  as  paregoric,  Godfrey's  Cordial,  etc.  as  a  medicine? 

In  the  opinion  of  this  office  the  answer  to  this  question  should  be  "Yes" 
with  the  following  qualification:  Section  1  of  the  act  of  1924  has  appended 
to  it  this  proviso: 

Provided,  this  act  shall  not  apply  to  any  city  or  town  wherein 
there  is  located  an  established  drug  store. 

No  general  merchant,  then,  in  any  of  the  counties  to  which  the  act  of 
1924  is  applicable,  who  does  business  in  a  city  or  town  wherein  there  is  lo- 
cated an  established  drug  store,  can  sell  these  remedies,  but  persons  desiring 
them  must  resort  to  the  drug  store. 

(2)  Under  the  present  State  law,  as  outlined  in  Question  1,  may  a  general 
merchant,  who  has  no  registered  pharmacist  in  his  employ,  and  who  is 
located  in  one  of  the  twenty^six  counties  enumerated  in  Section  2  of  the 
act  identified  as  HB-23-SB-203,  sell  the  so-called  exempt  preparations  such 
as  paregoric,  Godfrey's  Cordial,  etc.,  as  a  medicine? 

In  the  opinion  of  this  office,  the  answer  to  this  question  should  be  "Yes." 

(3)  Under  the  present  State  law  in  North  Carolina  as  indicated  in  Ques- 
tion 1,  may  a  general  merchant  who  is  located  in  any  city  or  town  wherein 
there  is  an  established  drug  store,  which  city  or  town  is  not  within  one  of 
the  twenty-six  counties  mentioned  in  Section  2  of  the  State  law  identified 
as  HB-23-SB-203,  sell  the  so-called  exempt  preparations  such  as  paregoric, 
Godfrey's  Cordial,  etc.,  when  such  general  merchant  has  no  registered 
pharmacist   in   his   employ? 

The  answer  to  this  question,  in  the  opinion  of  this  oflSce  should  be  "No."' 


Medical  Examiners — License — Dangerous   Insane 

December  12,  1924. 

You  state  that  you  recently  received  a  request  from  Dr.  J.  W.  Peacock, 
now  in  California,  for  an  official  certificate  of  his  having  been  licensed  to 
practice  medicine  in  North  Carolina,  to  be  used  in  his  application  to  the 
California  Board  of  Medicial  Examiners  in  connection  with  his  securing  a 
license  in  that  State. 

Your  Board  under  C.  S.  Section  6618  has  authority  to  rescind  license 
granted  by  it  to  a  physician  upon  satisfactory  proof  that  the  physician  has 
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been  guilty  of  grossly  immoral  conduct.  We  suppose,  of  course,  that  your 
Board  has  not  acted  under  this  authority,  so  the  matter  stands  thus:  Dr. 
Peacock  has  been  tried  under  a  charge  of  murder  in  the  first  degree  and 
has  been  acquitted  on  the  ground  of  Insanity.  The  California  court  seems 
to  have  held  that  he  is  now  sane;  if  not,  it  is  quite  probable  that  the 
executive  authorities  of  that  State  would  insist  upon  his  being  returned 
to  North  Carolina  as  an  insane  man  having  his  settlement  in  this  State. 
What  you  shall  do  in  the  matter  is  not  defined  in  any  law  of  which  we 
are  aware,  nor  have  we  been  able  to  find  anything  in  the  statute  which 
requires  you  to  certify  the  fact  that  Dr.  Peacock  was  a  licensed  physician. 
We,  therefore,  infer  that  the  issuing  of  this  certificate  Is  regulated  by 
some  rule  or  regulation  of  your  Board.  If  this  Is  true,  we  know  no  reason 
why  you  should  not  certify  the  fact  of  his  license,  and  at  the  same  time, 
certify  to  the  California  Board  of  Medical  Examiners  the  additional  facts 
"Which  arose  out  of  his  trial  for  murder  in  the  first  degree,  and  let  them 
act  upon  Dr.  Peacock's  application  as  seems  best  to  them. 


Motor  Vehicles — ^County  License  Tax 

January   21,   1925. 
You  ask  the  opinion  of  this  Department  on  the  following  question: 

Is  it  against  the  Constitution  or  the  statutes  of  North  Caro- 
lina for  the  commissioners  of  Anson  County  to  levy  an  additonal 
tax  on  gasoline  and  motor  vehicles  for  the  maintenance  of  the 
public  roads  of  said  county? 

Section  29  of  the  State  Highway  law  Is  as  follows: 

The  foregoing  fees  shall  be  paid  to  the  Secretary  of  State  at 
the  time  of  issuance  of  said  registration  certificates,  permits, 
or  licenses.  They  shall  include  all  costs  of  registration,  issuance 
of  permits,  licenses,  and  certificates,  and  the  furnishing  of  regis- 
tration plates,  and  shall  be  in  lieu  of  all  other  State  or  local 
taxes  (except  ad  valorem),  registration,  or  license  fees,  privilege 
taxes  or  other  charges :  Provided,  however,  a  county,  city  or  town 
may  charge  a  license  or  registration  fee  on  motor  vehicles  in 
the  sum  of  one  dollar  ($1)  per  annum:  Provided  further,  that 
no  county,  city  or  town  shall  charge  or  collect  an  additional  fee 
for  the  privilege  of  operating  a  motor  vehicle,  either  as 
chauffeur's  or  driver's  license:  Provided,  nothing  herein  shall 
prevent  the  governing  authorities  of  any  city  from  regulating, 
licensing,  controlling  of  chauffeurs  and  drivers  of  any  such  car 
or  vehicle,  and  charging  a  reasonable  fee:  Provided  further,  that 
any  city  or  town  may  charge  a  license  not  to  exceed  fifty  dollars 
($50)  for  any  motor  vehicle  used  in  transporting  persons  or 
property  for  hire  in  lieu  of  all  other  charges,  fees,  and  licenses 
now  charged. 

You  will  thus  see  that  this  permits  a  county  to  levy  a  license  tax  on 
motor  vehicles  not  exceeding  $1  per  annum. 

I  find  no  statutory  authority  for  the  levy  by  the  county  authorities  of 
any  privilege   or  license  tax  upon  the   sale   of  gasoline. 
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The  Constitution  permits  the  Legislature  to  tax  trades  and  professions 
and  to  levy  privilege  and  license  taxes  upon  them.  It  is,  therefore,  largely 
a  matter  of  public  policy  for  determination  by  the  General  Assembly  as  to 
how  far  it  will  permit  the  several  boards  of  county  commissioners  to  levy 
privilege  and  license  taxes  upon  the  operation  of  automobiles  or  the  sale 
of  gasoline. 


Board  of  Elections — County — Ballots 

February   25,    1925. 

My  attention  has  just  been  called  to  letter  of  Hon.  W.  C.  Hammer  to  you 
under  date  of  February  20th  which  was  left  here  by  you  for  an  opinion 
from  me.  I  gather  that  you  want  to  know  if  Mr.  Hammer  is  correct  in  say- 
ing that  the  tickets  for  county  officers  will  not  be  prepared  and  printed  by  the 
county  board  of  elections  in  case  Randolph  County  should  be  excluded  from 
the  primary  law. 

Mr.  Hammer  is  correct.  Under  C.  S.  6050  it  is  made  the  duty  of  the 
county  board  of  elections  to  prepare  and  distribute  ballots  for  legislative 
and  county  officers,  and  under  C.  S.  6051  it  is  provided  that  no  name  other 
than  the  name  of  the  persons  chosen  in  the  primary  shall  be  printed  as  a 
candidate  of  any  political  party.  Under  this  latter  provision  it  is  my 
opinion  that  unless  the  candidates  are  selected  in  the  primary,  the  county 
board  of  elections  will  have  no  authority  to  prescribe  the  size  of  ballots 
and  prepare  and   have  them  printed. 


Statutes — County  Court 

February  26,  1925. 

You  ask  if  you  may  pass  a  bill  establishing  a  recorder's  court  for  your 
county  or  town.  Article  2,  Section  29  of  the  State  Constitution  provides  that 
the  Legislature  may  not  pass  any  "local,  private  or  special  act  .  .  . 
relating  to  the  establishment  of  courts  inferior  to  the  superior  court."  It  is 
generally  recognized  that  since  this  amendment  to  the  Constitution  v/ent 
into  effect  on  January  10,  1917,  these  courts  can  only  be  established  by 
general  acts.  As  a  consequence,  the  Legislature  passed  a  bill  on  this  subject, 
which  is  in  the  chapter  on  courts  in  the  Consolidated  Statutes.  I  advise 
that  if  your  bill  provides  for  the  establishment  of  a  special  court  of  this 
kind,   in    my    opinion    it    would    be    unconstitutional. 


Statute — Constitutionality 

March   5,   1925. 

I  have  your   letter  of  March  3d   in  regard  to   Chapter   120,   Public  Laws, 
Extra  Session,  1924.     It  is  my  opinion  that  the  act  is  constitutional. 
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You,  of  course,  are  acquainted  with  the  line  of  decisions  holding  that  the 
constitutional  school  term  must  be  maintained  and  sufficient  funds  provided 
for  that  purpose,  regardless  of  the  constitutional  limitation  on  taxation. 
The  Court  so  held  before  the  amendment,  which  is  now  a  part  of  Constitution, 
Article  5,  Section  6,  which  provides  that  the  limitation  therein  does  not 
apply  to  taxes  levied  for  the  maintenance  of  the  public  schools  for  the  six 
months'  term. 

The  leading  cases  on  this  subject  are  Lacy  v.  Bank.  183  N.  C,  373,  and 
Lovelace  v.  Pratt,  187  N.  C,  686.  Buildings  are  as  necessary  for  the  six 
months'  term  as  teachers'  salaries.  The  erection  of  school  buildings  is  not 
a  duty  resting  primarily  upon  the  particular  district.  That  duty  under 
the  Constitution  rests  upon  the  State  and  the  county.  To  meet  that  duty, 
the  State  and  counties  may  issue  bonds  and  levy  sufficient  taxes  for  such 
purpose. 

I  think  that  the  meaning  of  the  Lacy  case  is  that  maintenance  of  the 
six  months'  school  term  includes  reasonable  equipment  for  that  purpose,  such 
as  necessary  school  buildings.  If  a  particular  district  wants  to  go  beyond 
the  usual  and  necessary  for  this  purpose,  the  Court  seems  to  imply  that  it 
could  do  so  only  by  vote  of  the  people  providing  a  bond  issue  and  special 
tax  for   that   purpose. 

I  find  no  provision  under  which  the  local  districts  may  reimburse  the 
counties  for  funds  necessarily  expended  in  erecting  school  buildings  except 
where  loans  are  made  from  "the  special  building  fund."  Fact  is,  I  think 
that  it  is  contemplated  by  the  Constitution,  the  apposite  statutes  and  the 
decisions  of  the  Court  on  the  subject,  that  a  county  shall  provide  the  neces- 
sary school  buildings  for  the  conduct  of  the  six  months'  school  term. 

Under  the  act  referred  to,  the  county  board  of  commissioners  have  au- 
thority by  the  method  therein  specified  to  issue  bonds  for  the  erection  of 
school  buildings.  The  right,  the  duty,  and  authority  of  the  county  to 
provide  buildings  for  the  constitutional  school  term  is  not  limited  to  any 
particular  district.  I  can  see  no  reason  why  a  board  of  education  and  a 
board  of  county  commissioners  should  provide  the  necessary  buildings  for 
the  constitutional  school  term  in  a  non-local  tax  district  and  not  do  so 
in  a  special  tax  district  and  that,  whether  such  district  is  special  charter 
or  not. 

Of  course,  you  must  realize  that  the  act  referred  to  has  not  been  construed 
by  our  Supreme  Court.  That  Court  may  take  a  different  view  from  that 
herein  presented,  but  basing  my  opinion  upon  the  decisions  heretofore  ren- 
dered by  it,  I  think  it  would  hold  along  the  lines  herein  indicated. 


TAXATIO^' — Omitted  Property 

March  21,  1925. 

Your  letter  of  March  20th  came  to  the  office  in  the  absence  of  the  Attorney 
General  and  I  am  undertaking  to  reply  to  the  same. 

Section  74  of  the  Machinery  Act  of  1923  (which  has  been  brought  for- 
ward as  Section  72  of  the  Machinery  Act  of  1925)    is  not  in  all  particulars 
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clear.     Its  interpretation,  then,  necessarily  involves  some  doubt.     The  first 
clause  in  said  section  is  to  the  following  effect: 

In  all  cases  where  the  board  of  commissioners  shall  have 
omitted,  or  in  any  future  year  shall  omit,  to  enter  upon  the 
duplicate  of  their  county  any  land  or  town  lots  situated  within 
their  county  subject  to  taxation,  it  shall  be  their  duty,  when  they 
enter  the  same  to  duplicate  the  next  succeeding  year,  to  add 
to  the  taxes  of  the  current  year  the  simple  taxes  of  each  and 
every  preceding  year  in  w-hich  such  land  or  town  lots  shall  have 
so  escaped  taxation,  with  twenty-five  per  centum  in  addition 
thereto,  so  far  back  as  the  said  lands  have  escaped  taxation. 

You  will  observe  that  this  is  dealing  with  an  omission  on  the  part  of  the 
board  of  commissioners.  There  must  have  been  an  assessment  of  the  land 
during  the  period  but  the  land  itself  was  not  entered  upon  the  duplicate 
on  account  of  the  omission  of  the  county  commissioners  or  the  list-taker 
to  enter  said  tract  of  land  upon  the  tax  list.  Where  these  facts  concur,, 
then  there  is  no  statute  which  prohibits  the  county  commissioners  from 
going  back  an  unlimited  number  of  years  and  placing  the  lands  so  omitted 
upon  the  tax  list  and  collecting  the  taxes. 

The  other  class  of  property  which  has  escaped  taxation  is  thus  described: 

When  no  assessment  (i.e.  of  the  particular  property)  has  been 
made  for  the  years  in  which  said  property  has  so  escaped  tax- 
ation, the  board  of  commissioners  shall  be  authorized  to  value 
and  assess  the  same  for  those  years. 

Of  course,  with  the  power  to  value  and  assess  is  included  the  power  to 
collect  the  taxes  for  the  period  in  which  the  land  has  escaped  taxation.  But 
the  statute  limits  that  period  to  five  years.  This  constitutes  in  effect  a 
limitation  upon  the  power  of  the  commissioners  to  assess  lands  for  taxa- 
tion beyond  the  five  year  period.  It  is  very  clear  that  the  General  Assembly 
could  permit  the  board  of  commissioners  to  go  back  for  an  indefinite  period 
to  collect  the  taxes  upon  lands  which  had  been  omitted  from  the  tax  list 
after  an  assessment  of  their  value  had  been  made.  Wilmington  v.  Cronlyy 
122  N.  C,  383.  It  is  stated  in  that  case  that  the  provision  limiting  the 
power  of  the  commissioners  to  assess  unassessed  property  to  five  years  was 
first  added  to  the  Machinery  Act  in  1897,  but  that  case  holds  distinctly  that 
there  is  no  limit  to  the  first  class  of  property  omitted  from  the  tax  list. 
This  is  the  only  instance  so  far  as  I  know,  where  such  right  of  the  State 
is  not  limited.  See  Tlireaclgill  v.  Town  of  Wadesboro.  170  N.  C,  641,  at 
643. 

The  difficulty  this  office  is  having  in  construing  the  official  automobile  act 
arises  from  the  proviso  attached  to  section  3,  where  it  is  declared  "That 
nothing  in  this  act  shall  be  construed  to  authorize  the  purchase  or  main- 
tenance of  an  automobile  at  the  expense  of  the  State  by  any  State  officer 
unless  he  is  now  authorized  by  statute  to  do  so."  The  first  part  of  section  3 
deals  with  the  question  as  if  there  was  existing  authority  in  some  of  the 
institutions  or  agencies  of  the  State  to  purchase  automobiles  and  trucks, 
and  limits  the  amount  of  purchase  price  in  the  first  instance  to  $1,500.  Now, 
if  the  Legislature  had  used  the  expression  "authorized  by  law"  instead  of 
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"authorized  by  statute,"  the  difficulty  would  have  been  obviated  because 
in  quite  a  number  of  cases  of  institutions  and  agencies  of  the  State  the 
power  to  purcliase  such  vehicles  may  be  found  in  the  nature  of  the  business 
carried  on  and  the  necessity  for  doing  so  by  an  administrative  body  which 
has  committed  to  its  care  the  conduct  of  a  business  which  requires  this 
purchase.  But  when  they  put  the  words  "by  statute"  in  the  act,  we  have  to 
look  for  a  specific  statute  which  authorizes  the  purchase  of  motor  vehicles, 
and  there  is  none  in  any  statute  which  permits  this  with  the  exception  of 
the  Governor  of  the  State. 


State  Instittttions — Contract 

March  24,  1925. 

(1)  You  state  that  your  board  of  trustees  early  in  1923  entered  into 
certain  contracts  for  the  erection  of  a  number  of  buildings  for  the  school. 
Among  such  contracts  was  one  for  the  erection  of  a  power  house  and 
laundry  building,  including  a  large  amount  of  expensive  tunneling,  installa- 
tion of  complete  boiler  units,  etc.  Your  appropriation  was  not  large  enough 
to  meet  these  contracts.  Whereupon  there  were  certain  addenda  added  to 
the  contract  which  provided  for  the  omission  of  some  of  this  expensive 
work.  You  do  not  inform  us  whether  or  not  the  contractor  signed  these 
modifications  of  the  contract  and  consented  to  them.  If  he  did  not,  and 
his  original  contract  was  valid,  then  you  had  no  authority  to  change  it  in 
any  particular  without  his  consent  where  such  change  modifies  his  rights 
and  the  fact  that  your  existing  board  may  be  succeeded  by  another  board 
constituted  of  a  different  personnel  would  not  affect  the  rights  of  the 
contractor. 

This  answers  your  second  question. 

(3)  We  think  that  if  the  Legislature  appropriates  a  certain  amount  for 
permanent  improvements,  designating  the  purpose  of  the  appropriation,  and 
it  is  found  to  cost  less  than  the  amount  appropriated,  the  board  of  trustees 
cannot  use  the  remaining  part  of  such  appropriation  for  any  other  purpose 
without   specific   authority   from   the   Legislature. 


Statutes — Repeai. 

April  2,  1925. 

The  recent  General  Assembly  enacted  a  law  which  was  intended  as  a 
substitute  for  the  previous  law  creating  a  board  of  public  accountancy,  and 
to  that  end  repealed  in  absolute  terms,  in  section  19  of  the  act,  this  previous 
law.  The  effect  of  this  repeal,  standing  alone,  would  be  to  abolish  the 
State  Board  of  Accountancy  as  organized  under  the  Act  of  1913  under  which 
it  was  created.  It  was,  however,  in  section  11  of  the  recent  act  declared 
that  no  appointments  to  the  Board  of  Accountancy  created  by  it  should  be 
made  until  the  expiration  of  the  terms  of  the  members  of  the  present 
Board.  The  necessary  effect  of  this  was  to  continue  in  office  the  Board 
existing  at  the  time  of  the  enactment  of  the  recent  law,  who  should  exercise 
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all  the  powers  and  functions  conferred  upon  the  Board  of  Accountancy 
created  by  that  act  until  the  terms  of  office  of  the  members  of  the  existing 
Board  should  expire.  Consequently  the  existing  Board  functions  under  the 
act  of  1925  in  all  particulars  until  the  terms  of  office  of  the  members  expire 
and  new  appointments  are  made. 


Salaey   and   Wage   Commission — Supreme   Court  Employees 

April  22,  1925. 

The  question  has  been  presented  to  this  office  as  to  whether  or  not  the 
subordinate  officers,  clerks  and  employees  of  the  Supreme  Court  come  within 
the  provisions  of  the  act  to  provide  a  salary  and  wage  commission.  After 
close  consideration  of  the  act,  w^hich  was  ratified  on  the  4th  of  March,  1925, 
we  have  come  to  the  conclusion  that  they  are  not  within  such  statute. 
Section  2  of  the  act  describes  the  class  of  subordinate  officers,  clerks  and 
employees  which  are  within  the  act  as  those  of  the  Executive  and  Adminis- 
trative Departments  and  other  agencies  of  this  State.  This  designation  is 
carried  carefully  through  the  remainder  of  the  sections  of  the  act.  For 
instance,  in  section  3  it  speaks  of  subordinates  and  employees  of  "these  de- 
partments and  agencies."  Again,  in  section  4  it  uses  the  same  terms.  Again 
in  section  5  it  uses  equivalent  terms.  Again  in  section  7  it  uses  the  same 
terms.     Again  in  section  9,  the  same  terms. 

The  Constitution  of  North  Carolina  in  dealing  in  broad  lines  with  the 
Departments  of  the  State  Government,  classifies  them  as  Legislative,  Execu- 
tive and  Judicial.  The  statutes  of  the  State  so  far  as  we  have  been  able  to 
ascertain  maintain  these  same  grand  divisions  when  dealing  specifically  with 
them.  The  Executive  Department  of  the  State  Government  is  again  sub- 
divided into  administrative  departments,  charitable  institutions  and  educa- 
tional institutions,  etc.  If  the  General  Assembly  in  this  act  had  intended  it 
to  apply  to  the  Judicial  Department,  it  no  doubt  would  have  used  adequate 
and  sufficient  terms  to  make  it  so  apply.  It  would  be  very  easy  to  put  in 
the  act,  in  connection  with  Executive  and  Administrative  Departments,  the 
Judicial  Department,  but  the  General  Assembly  did  not  do  so  and  we  think 
this  omission  was  intentional  and  advised. 


Home  Exemption  Act 

May  2,  1925. 

You  ask  this  office  to  interpret  the  recent  amendment  to  our  Constitution 
in  regard  to  the  taxation  of  homes,  homesteads,  notes  and  mortgages,  and 
to  indicate  such  procedure  as  the  tax  authorities  should  follow  in  view  of 
this  constitutional  change.  In  the  first  place,  let  me  say  that  exemptions 
from  taxation  are  not  favored,  and  that  the  amendment  and  the  act  putting 
it  into  effect  should  be  strictly  construed.  There  are  certain  requisites 
which  must  be  complied  with  before  the  exemption  can  be  permitted. 
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(a)  The  notes  and  mortgages  must  have  been  given  in  good  faith  to  build 
repair  or  purchase  a  home.  It  follows  that  where  the  note  and  mortgage 
are  given  as  an  ordinary  borrowing  transaction  and  the  proceeds  of  such 
loan  are  not  actually  used  to  build,  repair  or  purchase  a  home  that  no 
exemption  is  allowable. 

(b)  The  exemption  is  limited  to  a  loan  which  does  not  exceed  $8,000  and 
which  runs  for  not  less  than  one  nor  more  than  thirty-three  years. 

(c)  The  holder  of  the  note  and  mortgage  must  live  in  the  county  where 
the  land  lies  and  must  list  and  pay  taxes  on  it  in  that  particular  county.  The 
principal  difficulty  arises  in  applying  this  provision.  It  is  apparent  that 
the  exemption  is  allowable  where  an  individual  uses  and  occupies  the  land 
as  a  home  as  defined  In  the  amendment  and  the  mortgage  is  held  by  another 
individual  resident  of  the  same  county.  But  it  is  troublesome  to  determine 
the  effect  of  the  language  used  when  the  mortgage  is  held  by  a  corporation. 
Generally  speaking,  the  residence  of  a  corporation  is  its  principal  place  of 
business.  It  follows  that  the  exemption  is  not  allowable  when  the  mortgage 
is  held  by  a  foreign  corporation,  although  domesticated  in  this  State,  since 
it  does  not  "reside"  here. 

The  effort  will  probably  be  made  to  obtain  the  exemption  on  account  of 
mortgages  given  to  building  and  loan  associations.  It  is  my  opinion  that 
the  exemption  may  be  claimed  by  the  home  owner  if  the  mortgage  is  listed 
by  the  local  building  and  loan  association  and  taxes  paid  on  the  note 
and  mortgage  at  the  local  rates.  I  advise,  however,  that  the  listing  and 
payment  of  taxes  on  such  notes  by  a  local  association  would  not  operate  to 
lessen  the  taxes  that  such  association  must  pay  under  section  62,  Revenue 
Act,  and  section  38,  Machinery  Act.  These  associations  are  given  very 
favorable  consideration  by  these  provisions  of  our  statutes  and  in  view  of 
the  method  there  adopted  for  their  taxation,  I  am  of  the  opinion  that  the 
listing  of  specific  notes  and  mortgages  held  by  such  associations  under  this 
constitutional  amendment  could  not  operate  to  lessen  the  taxes  such  as- 
sociations pay  under  those  provisions  of  the  law. 

It  may  be  sought  to  obtain  benefits  of  the  exemption  on  notes  and  mort- 
gages given  to  other  corporations.  Under  no  circumstance  could  the  right 
to  the  exemption  arise  in  any  case  where  the  land  lies  in  a  county  other 
than  that  of  the  principal  office  of  such  corporation.  Of  what  effect  the 
listing  of  the  note  and  mortgage  given  to  such  other  corporations  and 
the  claim  for  exemption  on  account  thereof  may  have  upon  the  returns  to 
be  made  by  such  corporations  on  property  for  taxation,  I  do  not  now 
undertake   definitely  to   determine. 

(d)  The  exemption  only  applies  where  the  mortgage  is  against  a  "home" 
definitely  defined  in  the  amendment  and  established  as  such  by  actual  use 
and  occupancy  of  the  premises  as  a  dwelling  place  of  the  purchaser  or 
owner  for  a  period  of  three  months  preceding  the  time  for  listing. 

(e)  When  the  requirements  have  been  met,  the  home  is  exempted  from 
taxation  for  fifty  per  cent  of  the  value  of  the  note  and  mortgage,  and  the 
note  and  mortgage  are  so  exempted  for  fifty  per  cent  of  their  value. 

The  amendment  becomes  operative  this  year  for  the  first  time.  We  do 
not  have  the  benefit  of  any  authoritative  construction  of  it  by  our  Supreme 
Court.     The   taxing  authorities  should   endeavor  to  apply  it   fairly   for   the 
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benefit  of  the  citizen  and  yet  strictly  in  acccordance  with  its  terms,  so  that 
no  property  shall  escape  taxation  unless  clearly  within  its  meaning. 

I  apprehend  that  the  taxing  authorities  will  make  mistakes  in  trying  to 
apply  this  law  for  the  first  time.  In  order  that  as  few  mistakes  as  possible 
may  be  made,  the  tax  lister  should  obtain  all  necessary  information  from 
the  taxpayer.  He  should  ascertain  the  residence  of  mortgagor  and  mortgagee, 
the  amount,  and  all  particulars  with  respect  to  the  obligation,  and  should 
see  to  it  that  no  reduction  in  the  valuation  of  a  particular  home  is  allowed 
unless  the  note  or  mortgage  upon  which  the  exemption  is  claimed  is  listed 
for  taxation. 

The  amendment  is  contained  in  Chapter  115,  Public  Laws,  Extra  Session 
of  1924.  I  suggest  that  list-takers  be  supplied  with  copies  of  the  amendment. 
The  constitutional  provision  is  self-executing,  but  the  last  Legislature  passed 
an  act  for  the  purpose  of  putting  it  into  effect,  and  that  act  is  in  almost 
identical  language  of  the  amendment. 


Constitution,  Akt.  2,   Section  29. 

'  May   15,    1926. 

This  office  has  invariably  advised  that  since  the  ratification  of  the  con- 
stitutional amendment  A'^oted  upon  in  1916  and  which  became  effective  in 
January,  1917,  the  General  Assembly  has  not  power  to  pass  any  local,  private 
or  special  act  or  resolution  which  directs  the  laying  out,  opening,  altering, 
maintaining  or  discontinuing  of  particular  highways,  streets  or  alleys.  The 
act  of  the  recent  session  of  the  Legislature  in  relation  to  roads  to  be  laid 
out  in  Bakersville  Township,  Mitchell  County,  offends  against  this  con- 
stitutional provision  if  any  act  of  the  Legislature  could.  In  section  1 
it  not  only  directs  the  laying  out  and  construction  of  a  particular  road,  giving 
its  termini  and  location,  but  attempts  to  control  the  manner  of  its  construc- 
tion, its  width,  etc.  That  it  is  accompanied  with  a  bond  issue  we  think 
Is  not  material,  because  it  is  impossible  to  separate  the  bond  issue  from 
section  1  of  the  act  in  such  way  as  to  make  the  bond  issue  effective,  while 
section  1  was  void  as  unconstitutional,  it  being  one  single  scheme  with 
all  those  parts  forming  portions  thereof. 


Salary  and  Wage  Commission — Univeksity 

May  21,  1925. 

For  the  Board  of  Trustees  of  the  University  of  North  Carolina,  you  ask 
the  opinion  of  this  office  as  to  whether  H.  B.  1288,  S.  B.  929,  session  of 
1925,  "An  act  to  provide  a  salary  and  wage  commission,"  applies  to  that  in- 
stitution. 

It  is  suggested  that  Constitution,  Article  IX,  Section  6,  places  the  control 
and  management  of  the  University  so  completely  within  the  hands  of  its 
Board  of  Trustees  as  to  withdraw  it  from  the  purview  of  the  act.  That 
section  is  as  follows: 
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The  General  Assembly  shall  have  power  to  provide  for  the 
election  of  trustees  of  the  University  of  North  Carolina,  in  whom, 
when  chosen,  shall  be  vested  all  the  privileges,  rights,  franchises 
and  endowments  thereof  in  any  wise  granted  to  or  conferred 
upon  the  trustees  of  said  University;  and  the  General  Assembly 
may  make  such  provisions,  laws  and  regulations  from  time  to 
time  as  may  be  necessary  and  expedient  for  the  maintenance 
and  management  of  said  University. 

The  plenary  power  of  the  General  Assembly  to  control  and  manage  the 
University  was  judicially  determined  and  declared  anterior  to  the  adoption 
of  the  present  Constitution.  Its  nature  as  an  instrumentality  of  the  State 
is  described  by  Chief  Justice  Ruffin  in  University  v.  Maultshy,  43  N  C,  257: 

But  the  Court  is  further  of  the  opinion  that  the  University  is 
a  public  body  politic  and  hence,  subject  to  legislative  control. 
.  .  .  But  the  University  was  founded  by  the  State  on  the 
public  funds  and  for  a  general  public  charity  .  .  .  and  there- 
fore, the  corporation  is  not  only  originally  a  creature  of  the 
Legislature,  but  it  isi  absolutely  dependent  on  its  will  for  its 
continuing  existence.  Hence,  it  seems  to  the  Court  that  there 
cannot  be  an  instance  of  a  corporation  more  exclusively  founded 
for  the  public,  more  completely  a  creature  of  public  policy,  for 
public  purposes  purely,  than  the  University  of  North  Carolina. 
It  is  as  much  so  as  those  other  public  functionaries,  the  president 
and  directors  of  the  literary  board  and  the  board  of  public  works. 
It  is  true  that  since  the  incorporation  there  may  have  been  dona- 
tions to  the  college;  but  that  would  not  alter  the  nature  of  the 
foundation,  nor  the  character  of  the  corporation.  It  is  merely 
a  political  agent — -an  instrument  of  the  State;  and  it  follows  that 
organization,  devotion  and  government:  its  power  of  acquiring 
property:  and  the  disposition  of  the  property  belonging  to  it — 
at  all  events,  so  far  as  it  is  a  public  endowment — are  subjects  for 
legislative  regulation. 

This  was  said  in  18.52.  The  Constitutional  provision  them  in  force  was 
Section  41  of  the   Constitution  of  1776: 

And  all  useful  learning  shall  be  duly  encouraged  and  promoted 
in  one  or  more  universities. 

At  that  time  the  University  received  no  State  appropriation  for  mainte- 
nance. (N.  C.  Manual  of  1925,  page  219)  It  is  now  being  supported  largely 
from  the  public  funds.  Of  its  total  maintenance  income  of  $949,000  for 
the  year  1923-24,  $650,000  was  from  State  appropriations.  The  State  appro- 
priation for  maintenance  for  the  year  1925-26  is  $750,000,  and  for  1926-27, 
$800,000. 

It  was  assumed  by  the  Court  in  the  Maultsby  case  that  the  very  act  of  the 
creation  of  the  University  by  the  State  gave  the  Legislature  the  implied 
power  to  control  and  manage  it.  The  Maultsby  case  is  quoted  with  approval 
in  University  v.  Railroads,  76  N.  C,  103,  since  the  adoption  of  our  present 
Constitution.  Article  IX,  Section  6,  of  our  present  Constitution,  instead  of 
limiting  the  power  of  the  Legislature,  places  upon  it  the  duty  to  maintain 
the  University  and  clothes  that  body  with  the  right  to  manage  it.  The 
right  to  manage  would  seem  necessarily  to  follow  as  a  corollary  of  the  duty 
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to  maintain.  In  order  that  it  may  properly  act  in  botli  instances,  it  must 
have  the  necessary  information  as  to  tlie  needs  and  operations  of  the  in- 
stitution. It  may  use  a  salary  and  wage  commission  for  this  purpose  as  well 
as  any  other  commission  or  committee.  It  follows  that  there  is  nothing  in 
the  Constitution  which  prevents  the  application  of  the  act  to  the  University. 

Is  the  University  included  within  the  provisions  of  the  Act?  By  Section 
2  it  is  to  apply  to  "the  executive  and  administrative  departments  and 
other  agencies  of  this  State."  In  subsequent  sections  the  reference  is  to 
"these  departments  and  agencies"  or  "said  departments  and  agencies."  It 
applies  to  the  University  only  if  the  term  "other  agencies  of  this  State"  in- 
cludes it. 

Quite  frequently  the  instrumentalities  used  by  the  State  to  carry  on  its 
educational,  charitable  and  penal  work  are  designated  and  referred  to  as 
"institutions."  That  term  is  sufficient  to  include  the  University,  State  College, 
the  State  Hospitals,  Caswell  Training  School,  and  all  other  of  such  instru- 
mentalities of  the  State.  If  the  absence  of  the  use  of  that  word  and  the 
use  of  the  expression  "other  agencies"  results  in  the  exclusion  of  the 
University  from  the  operation  of  the  act,  it  must  follow  that  it  would  also 
exclude  other  State  institutions  therefrom. 

The  word  "agencies"  is  a  broad  and  general  term,  and  necessarily  com- 
prehends an  instrumentality  which  the  State  may  adopt  and  use  for  carrying 
into  effect  any  of  its  plans  and  purposes.  Ordinarily  and  usually  it  has  the 
generic  sense  of  any  instrumentality  through  which  another  may  act.  In 
providing  and  offering  higher  education  to  the  youth  of  the  land,  the  Uni- 
versity, State  College,  and  other  educational  institutions  have  been  set  up 
as  instrumentalities  or  "agencies  of  this  State"  for  that  purpose.  A  con- 
struction which  would  withdraw  the  University  from  the  operation  of  the 
act  would  necessarily  have  the  same  effect  as  to  the  other  State  institutions, 
and  render  the  term  used  "other  agencies  of  this  State"  practically 
meaningless. 

Support  for  the  view  here  presented  is  found  in  an  opinion  of  this  office 
rendered  June  16,  1919,  in  regard  to  the  eligibility  of  a  Trustee  of  the 
University  for  the  Presidency  of  that  institution.  The  statute,  C.  S.  7519, 
prohibited  such  election  by  the  "governing  body  of  any  of  the  various  State 
institutions  (penal,  charitable  or  otherwise)."  The  statute  did  not  specifi- 
cally name  "educational"  institutions,  but  this  office  held  that  by  the  use  of 
the  words  "or  otherwise"  it  was  intended  to  embrace  educational  institutions, 
thus  giving  significance  to  all  the  terms  used. 

For  the  reasons  stated,  I  reach  the  conclusion  that  the  act  to  provide  a 
salary  and  wage  commission  applies  to  the  University  and  all  other  institu- 
tions of  the  State,  and  that  there  is  no  constitutional  prohibition  against  the 
passage  of  such  an  act  by  the  Legislature. 


Medical  Examiners — Revocation   of   License 

June  22,  1925. 

There  are  two  methods  by  which  you  can  proceed  against  the  physicians 
convicted  of  offenses  against  the   Harrison  Narcotic  Act  at  a  recent  term 
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of  the  Federal  Court  and  sentenced  to  various  terms  of  imprisonment  in 
the  Federal  Prison  at  Atlanta.  First,  serve  a  notice  on  them  through 
the  mails  at  the  Atlanta  Prison  under  section  6612,  summoning  them  to 
appear  at  some  time  and  place  to  answer  the  charges;  or,  second,  you  may 
avi^ait  the  end  of  the  imprisonment  of  these  physicians  and  then  proceed 
under  section  661S  after  having  given  them  notice  to  appear  at  a  certain 
time. 

If  you  proceed  in  the  first  method  suggested,  they  might,  after  the  term 
of  prisonment  had  expired,  attack  the  findings  of  your  board  as  not  being 
based  upon  a  proper  summons  in  writing,  giving  them  notice  of  the  time 
and  place  in  which  the  hearing  should  be  held.  A  person  imprisoned  in  the 
penitentiary,  however,  is  still  subject  to  legal  process  in  the  nature  of  a 
civil  summons  upon  a  suit  brought  against  him,  and  the  service  of 
that  summons  by  an  officer,  if  located  within  the  State,  would  be  sufficient 
upon  which  to  found  a  judgment  in  that  case. 


Statute — Sunday — Day    Employed 

July  27,  1925. 

I  have  your  letter  of  July  23d,  asking  my  opinion  as  to  whether  under  C.  S. 
6655  the  members  of  your  board  can  charge  for  per  diem  for  Sundays 
engaged  in  traveling  to  places  where  examination  of  applicants  is  to  be 
held.  I  find  no  construction  of  the  statute  nor  of  any  similar  statutes  in 
our  reports  which  would  throw  light  on  the  question.  I  can,  therefore,  give 
you  my  opinion  based  upon  the  words  of  the  statute  and  the  reasoning  of  the 
thing. 

The  statute  says  that  the  members  of  the  board  "shall  receive  the  sum  of 
$10  for  each  day  actually  employed  in  the  discharge  of  their  official  duties." 
Construing  this  language,  it  seems  to  me  that  they  could  not  well  be 
"actually  employed  in  the  discharge  of  their  official  duties"  on  Sundays.  I 
take  it  that  the  board  would  not  undertake  to  hold  a  meeting  or  conduct  an 
examination  on  a  Sunday.  Legally,  Sunday  is  dies  non  for  all  practical 
purposes.  Only  from  necessity  would  a  court  continue  a  session  into  a  Sun- 
day and  it  is  because  of  this  that  it  may  on  occasion  do  so. 

There  is  certainly  much  doubt  as  to  the  right  of  the  members  of  the 
board  to  receive  pay  under  the  circumstances  submitted  in  your  letter.  I 
think  that  the  better  opinion  certainly  is  that  they  are  not  entitled  to  com- 
pensation for  such  days.  I,  therefore,  advise  that  you  should  not  pay  them 
for  the  Sundays  when  they  are  engaged  in  traveling  to  attend  meetings  of 
the  board. 


Solvent  Credit — Value 

August  27,  1925. 

In  your  letter  of  August  25th  you  state  that  a  tax  payer  holds  notes  secured 
by  a  mortgage  on  lands  sold  by  him   and  that  the   property   securing  the 
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obligation  is  not  wortli  the  debt  on  it.  The  tax  payer  wants  to  know  if  he 
must  list  the  note  for  the  full  amount  or  for  a  less  value  determined  by 
the   value   of   the   land   securing    it. 

The  value  of  the  land  mortgaged  would  not  be  absolutely  determinative  of 
the  question.  The  debtor  may  be  otherwise  solvent  and  from  a  consideration 
of  that  fact,  the  note  might  be  worth  the  full  amount. 

In  determining  what  should  be  done,  I  call  your  attention  to  Revenue 
Act,  1925,  Section  44: 

And  it  shall  be  the  duty  of  said  township  list-taker  and 
assessor  to  ascertain  by  visitation,  investigation  or  otherwise  the 
actual  cash  value  in  money  of  each  piece  or  class  of  property  in 
his  township  and  to  list  such  property  at  its  actual  value  for 
taxation. 

Further,  Section  47  provides: 

All  articles  of  personal  property  shall,  as  far  as  practicable, 
be  valued  by  the  list-takers  and  assessors  according  to  their 
true  value  in  money. 

You  will  thus  see  that  all  property  is  to  be  listed  at  its  true  value  in  money. 
This  requirement  applies  to  solvent  credits  as  well  as  to  lands  and  horses. 
Although  the  note  may  be  for  $10,000,  yet  if  its  present  actual  value  is  less 
than  that  sum,  it  should  be  listed  at  its  real  value  rather  than  its  face 
value.  Its  actual  value  should  be  determined  as  of  the  present  time  and  not 
upon  future  contingencies.  In  other  words,  its  actual  value  will  be  deter- 
mined by  what  the  holder  of  the  note  could  at  the  present  time  realize 
on  it,  just  as  that  is  the  criterion  for  determining  actual  value  of  other 
property. 

If  the  debtor  is  insolvent  and  the  mortgaged  land  securing  the  note  is 
worth  only  $4,000,  that  is  all  that  the  tax  payer  could  realize  on  it  at  the 
present  time  and  it  is,  therefore,  the  true  value  of  the  note  and  it  should 
be  listed  at  that  figure.  It  is  the  duty  of  the  taxing  authorities  through 
their  own  investigation  to  determine  this  actual  value  and  to  have  the  note 
listed   in   accordance    with    such    determination. 


Automobile — State  Owned 

Section  3  of  the  act  causes  the  greatest  diflficulty  in  an  effort  to  construe 
and  apply  it.  The  particular  provision  with  respect  to  which  this  difficulty 
is  found  is  the  proviso  "That  nothing  in  this  act  shall  be  construed  to  au- . 
thorize  the  purchase  or  maintenance  of  an  automobile  at  the  expense  of  the 
State  by  any  State  officer  unless  he  is  now  authorized  by  statute  to  do  so." 
Because  of  the  limited  meaning  of  the  word  "statute,"  it  might  be  held  that 
no  automobile  or  truck  could  be  purchased  for  the  use  of  the  State  unless 
a  specific  statute  in  exact  words  so  authorized.  But  the  act  must  be  construed 
as  a  whole. 

So  far,  we  have  been  unable  to  find  any  such  specific  authority  except 
that  with  respect  to  an  automobile  for  the  Executive  Mansion.     By  explicit 
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proviso  the  act  in  none  of  its  sections  applies  to  this  automobile  for  the 
Mansion,  and  yet  it  contemplates  and  presupposes  that  there  is  existent  au- 
thority for  the  purchase  and  maintenance  of  automobiles  by  other  State 
agencies.  It  does  so  in  the  first  section,  in  that  it  prohibits  the  use  of  such 
public-owned  automobiles  for  private  purposes.  It  does  so  in  the  third  sec- 
tion, for  there  it  prohibits  the  purchase  of  such  automobiles,  other  than 
motor  trucks,  at  a  price  in  excess  of  $1,500  except  upon  the  approval  of  the 
Governor  and  Council  of  State.  It  does  so  in  the  fourth  section,  In  that  it 
provides  for  the  labeling  of  all  public-ovi^ned  automobiles  in  such  a  way  as 
to  indicate  such  ownership. 

These  restrictions  upon  the  use,  operation,  maintenance  and  purchase, 
and  provisions  for  the  designation,  of  such  automobiles  would  be  absurd  if 
there  are  no  such  public-owned  automobiles  and  if  there  could  be  none 
such  except  that  for  the  use  of  the  Governor.  The  act  in  specific  terms  is 
not  to  apply  to  the  automobile  for  the  Executive  Mansion.  If  under 
the  statute  itself  there  could  be  no  public-owned  automobiles,  it  is  attempt- 
ing to  operate  upon  and  with  respect  to  something  that  is  nonexisting  and 
could  not  exist. 

There  are  other  reasons  why  it  cannot  well  be  held  that  it  was  intended 
by  the  Legislature  to  prohibit  the  purchase  or  maintenance  of  any  auto- 
mobiles by  the  State  except  that  for  the  use  of  the  Governor.  At  this  same 
session  the  General  Assembly  provided  for  a  bond  issue  of  $20,000,000  to 
be  used  in  road  construction.  It  raised  the  gasoline  tax  from  3  to  4  cents 
and  the  proceeds  of  that  tax  are  to  be  used  for  the  same  purpose.  It  knew 
as  a  matter  of  course  that  automobiles  and  motor  trucks  were  not  only 
proper  and  useful  instrumentalities  for  the  conduct  of  this  work,  but  also 
that  they  were,  and  are,  absolutely  necessary.  If  the  Highway  Commission 
may  not  purchase  and  maintain  motor  vehicles  in  the  conduct  of  its  opera- 
tions, then  its  agents  and  employees  must  ether  travel  on  busses,  trains, 
or  go  back  to  the  vehicles  of  the  earlier  time.  To  do  that  would  not  only 
be  absurd — it  would  tremendously  increase  tjie  expensiveness  of  the  High- 
way Commission's  operations.  And  it  is  hardly  supposable  that  the  Legis- 
lature would  have  continued  the  great  program  of  road  building,  begun  and 
prosecuted  largely  because  of  the  development  of  automobile  traffic,  if  it 
had  intended  that  the  Commission  charged  with  the  duty  of  that  construc- 
tion might  not  take  advantage  of  the  means  thus  provided  for  the  most 
expeditious  and  economical  supervision  and  direction  of  its  work. 

It  is  impossible  to  set  out  by  statute  with  particularity  and  detail  all 
the  things  that  the  agents  and  employees  of  the  State  may,  or  may  not, 
do  in  the  prosecution  of  the  State's  business.  Many  things  must  be  left  to 
the  initiative  and  the  discretion  of  its  officers  and  agents.  Trust  and  re- 
sponsibility must  be  reposed  somewhere.  The  State  must  avail  itself  of 
such  means  and  agencies  as  are  requisite,  essential  and  appropriate,  and 
conducive  to  the  ends  in  view.  As  the  individual  adjusts  himself  to  chang- 
ing conditions  and  avails  himself  of  the  mechanical  contrivances  of  the  new 
age,  so  must  the  State. 

It  does  not  follow  that  every  State  department  or  agency  may  purchase 
and  maintain  motor  vehicles.  It  is  only  when  the  work  of  such  depart- 
ment or  agency  is  of  such  a  nature  that  the  use  of  such  a  vehicle  is  appro- 
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priate  and  useful,  that  it  may  be  permitted.  For  instance,  the  work  of  this 
Department  is  not  of  such  a  nature  as  to  justify  such  a  purchase  and  main- 
tenance. The  same  may  be  said  of  most  of  the  other  State  departments. 
In  each  instance  tlie  matter  must  be  determined  in  good  faith  by  the  com- 
mission or  board  having  control  of  the  particular  State  business  committed 
to  its  charge. 

This  Department  has  heretofore  approved  the  usage  of  the  Revenue  Com- 
missioner in  requiring  his  deputies  and  agents  to  supply  their  ow^n  cars  and 
allowing  them  a  certain  amount  per  mile  for  operation.  It  is  suggested  that 
this  plan  should  be  used  by  others  where  at  all  practicable.  This  plan, 
as  well  as  any  other,  demands  rigid  supervision  on  the  part  of  the  respon- 
sible official  in  charge  so  that  the  State's  business  may  be  economically  con- 
ducted. The  desire  we  find  on  the  part  of  all  State  departments,  agencies 
and  institutions  to  strictly  comply  with  the  requirements  of  the  act  indi- 
cates that  this  will  be  done. 


Maebiage — Age  of   Parties 

January  19,  1926. 

By  Chapter  75,  Public  Laws  of  1923,  now  III  C.  S.  2494,  sixteen  is  fixed 
as  the  age  at  which  both  males  and  females  may  marry.  As  to  females, 
this  general  provision  is  broadened  by  the  proviso  that  females  between  the 
ages  of  fourteen  and  sixteen  may  marry  under  a  special  license  to  be  issued 
only  after  the  written  consent  of  one  of  the  parents  of  such  female  or  of  that 
person  standing  in  loco  parentis  to  her  has  been  filed  with  the  register  of 
deeds.  This  proviso  further  stipulates  that  the  fact  of  the  filing  of  such 
written  consent  shall  be  set  out  in  the  special  license.  No  license  for  the 
marriage  of  a  female  between  the  ages  of  fourteen  and  sixteen  should  be 
issued  unless  and  until  the  requirements  of  this  statute  are  complied  with. 

There  is  no  exception  as  to  males,  and  a  license  for  the  marriage  of  a  male 
under  sixteen  years  should  in  no  case  be  issued. 

A§  to  both  males  and  females  between  the  ages  of  sixteen  and  eighteen, 
the  license  should  not  be  issued  until  the  register  of  deeds  has  the  consent 
in  writing  of  the  parent  or  other  person  with  whom  such  minor  resided, 
as  set  out  in  I  C.  S.  2500.  The  act  of  1923  does  not  at  all  change  the  pro- 
visions of  I  C.  S.  2500,  and  the  register  of  deeds,  therefore,  has  no  authority 
to  issue  licenses  for  those  between  sixteen  and  eighteen  years  of  age  except 
as  set  out  in  that  section.  The  law  on  the  subject  is  generally  as  it  was 
prior  to  the  act  of  1923.  That  act  further  limits  and  restricts  the  issuance 
of  marriage  licenses  by  raising  the  age  for  females  from  fourteen  to  sixteen 
years  except  in  those  cases  where  a  special  license  is  issued  for  a  female 
between  fourteen  and  sixteen  upon  the  written  consent  of  the  parent  or 
person,  in  loco  parentis  as  therein  set  out. 

I  summarize  the  law  on  the  subject  as  follows: 

(1)  Do  not  issue  marriage  license  for  male  or  female  under  sixteen  years 
of  age  except  for  female  as  set  out  in  (2)  below. 

(2)  Special  license  may  be  issued  for  female  under  provisions  of  Chap- 
ter 75,  Public  Laws  of  1923. 

(3)  Do  not  issue  marriage  license  for  male  or  female  between  the  ages 
of  sixteen  and  eighteen  except  as  authorized  in  I  C.  S.  2500. 
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A.   &   N.    C.   R.    R.— Surety    Deposit 

March   4,   1926. 

You  submit  to  me  request  for  opinion  of  tliis  office  in  regard  to  control  of 
securities  deposited  or  to  be  deposited  by  lessee  of  the  Atlantic  &  North 
Carolina  Railroad  to  guarantee  faithful  performance  of  the  terms  of  the 
lease. 

This  lease  provides  that  lessee  "will  deposit  and  keep  on  deposit  with  the 
Treasurer  of  the  State  of  North  Carolina,  or  in  such  bank  or  banks,  or  other 
depository  that  may  be  approved  by  directors  of  the  lessor,  from  year  to  year, 
and  all  the  time  during  the  continuance  of  the  said  lease,  the  sum  of  one 
hundred  thousand  ($100,000)  dollars  in  United  States  bonds,  or  other  mar- 
ketable securities  acceptable  to  the  directors  of  the  lessor  and  having  a 
market  value  of  not  less  than  said  sum,"  as  security  for  the  faithful  per- 
formance of  the  terms  of  the  lease.  This  lease  containing  the  quoted  pro- 
vision is  dated  September  1,  1904. 

It  seems  that  on  September  6,  1904,  an  agreement  was  entered  into  between 
the  lessor,  the  lessee  and  the  Wachovia  Loan  &  Trust  Company  as  trustee 
reciting  the  deposit  with  said  trustee  by  the  lessee  of  "eighty  (80)  North 
Carolina  Construction  Six  Per  Cent  Coupon  Bonds  each  of  the  denomination 
of  one  thousand  (|1,000)  dollars."  This  agreement  sets  out  the  execution 
of  the  lease  on  1  September,  1904,  and  the  requirement  for  the  deposit  of 
certain  securities  for  the  faithful  performance  of  the  stipulations  of  the  lease 
on  the  part  of  the  lessee.  The  agreement  is  that  the  trustee  shall  hold  the 
securities  for  the  purpose  indicated  and  fully  set  forth  in  the  contract  or 
lease,  "a  copy  of  which  said  lease  is  hereto  attached  and  made  a  part  of 
this  agreement." 

From  the  facts  presented  to  me  and  upon  a  consideration  of  the  lease, 
and  especially  of  the  provisions  quoted  therefrom  above,  and  of  the  deposit 
agreement  of  1  September,  1904,  I  am  of  the  opinion  that  the  board  of  direc- 
tors of  the  Atlantic  &  North  Carolina  Railroad  have  a  right  to  designate  the 
place  of  deposit  of  the  securities  provided  for  within  the  terms  of  said  lease, 
that  is,  "with  the  Treasurer  of  the  State  of  North  Carolina,  or  in  such  bank 
or  banks,  or  other  depository  as  may  be  approved  by  the  directors  of  the 
lessor."  I  am  further  of  the  opinion  that  the  directors  may  "from  year  to 
year"  determine  the  place  of  such  depository  and  that  it  will  be  their  duty 
to  pass  upon  and  approve  the  securities  so  offered.  I  am  of  the  opinion  that 
it  is  the  duty  of  the  directors  to  examine  and  pass  upon  these  securities 
and  to  take  care  and  see  to  it  that  they  are  standard  quality  and  have  a 
market  value  of  not  less  than  $100,000. 


State  School  for  the  Blind— Tttition 

April  1,  1926. 

You  submit  to  me  resolution  of  your  board  of  directors,  asking  for  my 
opinion  as  to  whether  you  and  they  are  required  under  Chapter  120,  Public 
Laws  of  1925,  to  require  the  pupils  in  your  school  or  their  parents  or  guar- 
dians to  pay  for  the  care  and  training  they  receive. 
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The  act  provides  that  all  persons  admitted  to  certain  State  institutions, 
including  the  School  for  the  Blind  and  Deaf  at  Raleigh,  "are  hereby  required 
to  pay  the  actual  cost  of  their  care,  treatment,  training  and  maintenance 
at  such  institution."  It  directs  the  board  of  directors  to  ascertain  such  cost, 
to  demand  its  payment,  and  that  thereupon  the  parent  or  guardian  "shall 
have  the  option  to  pay  the  same  or  to  remove  the  patient,  pupil  or  inmate 
from  such  institution."  In  further  detail  it  sets  out  the  method  by  which 
this  charge  against  such  patient  or  inmate  may  be  collected,  removes  any 
statute  of  limitation  as  against  the  State  and  in  favor  of  such  pupil,  patient 
or  inmate,  or  his  legal  representatives. 

I  find  that  you  conduct  a  school  which,  as  adjusted  to  the  needs  of  the 
pupils,  is  comparable  with  ordinary  elementary  and  high  schools  of  the 
State.  You  have  a  regular  school  term  of  nine  months.  The  children  are 
sent  home  at  the  end  of  the  term.  You  do  not  undertake  to  give  college 
instruction. 

By  the  terms  of  III  C.  S.  5764  et  seq.,  blind  and  deaf  children  of  sound 
mind  in  the  State  are  required  to  attend  a  school  for  the  blind  and  deaf 
for  a  term  of  nine  months  each  year.  Parents  and  guardians  who  fail  to 
send  their  children  betwen  the  ages  of  seven  and  eighteen  years  to  such 
school  for  the  term  prescribed,  after  receiving  appropriate  notice,  are  de- 
clared to  be  guilty  of  a  misdemeanor. 

The  State  schools  for  the  blind  and  deaf  are  educational  institutions. 
The  Constitution  of  North  Carolina  guarantees  the  right  to  the  privilege  of 
education  on  the  part  of  its  children.  Specifically  the  State  is  required  to 
provide  schools  "wherein  tuition  shall  be  free  of  charge  to  all  children  of 
the  State  between  the  ages  of  six  and  twenty-one  years."  The  details  of  pro- 
viding the  means  of  education  are  largely  left  to  legislative  discretion,  but 
the  fundamental  requirement  must  be  met. 

Blind,  deaf  and  dumb  children  cannot  be  educated  by  the  ordinary  means 
and  in  those  schools  which  those  not  thus  afflicted  usually  attend.  But  their 
defects  do  not  lessen  their  rights  or  relieve  the  State  of  its  obligation. 

The  fact  that  the  Constitution  directs  that  the  State  shall  be  divided  into 
a  convenient  number  of  districts  does  not  prevent  legislative  provision  for 
the  education  of  the  blind,  deaf  and  dumb  in  schools  other  than  those  thus 
provided.  The  facilities  supplied  should  be  in  reasonable  proportion  to  the 
need  and  adjusted  to  the  condition  of  those  to  whom  instruction  is  offered. 

It  is  obvious  that  these  defectives  cannot  be  properly  taught  in  the  com- 
munity schools  with  those  of  fully  developed  faculties.  The  General  As- 
sembly recognized  this  condition  and  the  need  thus  arising.  It  accordingly 
established  these  schools  for  the  blind,  deaf  and  dumb.  They  are  conducted 
in  accordance  with  the  legislative  intent  to  provide  this  class  of  children 
with  opportunities  equal  to  those  enjoyed  by  the  more  fortunate.  Compulsory 
attendance  applies  to  them  as  well  as  to  these  others. 

These  defectives  are  entitled  to  the  opportunity  of  education.  The  State 
does  not  give  that  opportunity  in  the  local  schools.  For  convenient  and 
economical  instruction,  it  is  offered  through  these  institutions.  I  reach  the 
conclusion  that  the  blind,  deaf  and  dumb  children  of  the  State  have  the 
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right  to  attend  the  schools  so  established  without  being  compelled  to  pay 
for  their  instruction  and  training  therein.  I  am  of  the  opinion,  and  so  ad- 
vise, that  you  and  your  board  of  directors  should  not  undertake  to  collect 
for  their  training  from  the  children  themselves  or  their  parents  or  guardians. 


National  Banks— Insolvency — Taxes 

July  6,  1926. 

I  have  your  letter  of  July  5th.  You  state  in  your  letter  that  the  First 
National  Bank  of  Lumberton  is  wholly  insolvent,  its  doors  having  been  closed 
and  it  placed  in  liquidation  under  the  direction  of  the  Comptroller  of  the 
Currency  on  July  21,  1925.  The  Sheriff  of  Robeson  County  has  made  de- 
mand upon  the  receiver  for  corporate  excess  tax  and  also  the  ad  valorem 
capital  stock  tax  for  the  year  1925. 

Section  5219  of  the  Revised  Statutes  of  the  United  States  has  been  twice 
amended  within  the  past  few  years.  The  first  amendment  was  March  4, 
1923,  42  Stat.,  1499,  again  on  March  25,  1926,  44  Stat.  These  amendments 
are  not  material,  however,  to  the  matter  presented  in  your  letter.  The  sec- 
tion under  which  the  tax  was  levied  upon  the  shares  of  stock  in  a  national 
bank  is  section  11  of  the  Machinery  Act  of  1925.  The  general  scheme  pro- 
vided by  that  act  is  a  determination  of  the  value  of  the  outstanding  shares 
of  capital  stock  of  a  banking  institution  in  the  hands  of  its  shareholders 
as  of  the  first  of  May  of  the  current  tax  year  in  accordance  with  the  ma- 
chinery provided  in  that  section.  After  the  ascertainment  of  the  value  of 
the  individual  shares  of  stock  in  this  manner,  they  are  certified  to  the  par- 
ticular bank  for  taxation  in  the  locality  in  which  the  bank  is  situated.  The 
bank  itself  is  required  to  pay  these  taxes  and  to  charge  up  the  same  against 
the  individual  holder  of  the  shares,  the  expression  being  as  follows: 

Any  taxes  so  paid  upon  any  such  shares  may,  with  the  in- 
terest thereon,  be  recovered  from  the  owners  thereof  by  the 
bank,  company,  association  or  officer  paying  them  or  may  be 
deducted  from  the  dividends  accruing  on  such  shares. 

This  act  is  in  thorough  accord  with  the  permission  of  Congress  to  the 
various  states  to  levy  such  tax.  Revised  Statutes,  Section  5219,  as  amended 
by  the  act  of  March,  1923,  March,  1926,  and  brought  forward  in  the  Compiled 
Statutes  Supplement  to  1925,  Section  9784. 

The  Supreme  Court  of  the  United  States  in  Bank  of  California  v.  Richard- 
son, 248  U.  S.,  476,  and  Des  Moines  National  Bank  v.  Fairioeather,  263  U.  S., 
103,  has  sustained  the  method  adopted  by  the  State  of  North  Carolina  in 
taxing  the  shares  of  stock  in  these  national  banking  associations.  Tlie 
method  by  which  these  taxes  are  collected  is,  as  before  said,  to  certify  them 
to  the  subordinate  governmental  agency  in  accordance  with  the  value  de- 
termined by  the  Commissioner  of  Revenue  during  the  month  of  May  for  the 
ad  -valorem  tax  levied  by  these  agencies  and  for  the  purpose  of  taxation, 
the  shares  of  stock  are  to  be  taken  as  located  at  the  point  at  which  the 
bank  is  located.    After  the  ascertainment  of  the  value  of  the  shares  of  stock 
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iu  a  particular  case  in  accordance  with  the  provisions  of  section  11  of  the 
Machinery  Act  of  1925,  but  before  the  levy  of  any  tax,  the  shares  of  stock 
are  unquestionably  without  any  value  at  all. 

(1)  It  is  clear  from  this  recapitulation  and  the  decisions  of  the  United 
States  Supreme  Court  cited  in  the  connection,  that  there  can  be  in  no  way 
any  corporation  excess  tax  to  be  collected  by  the  State  or  any  of  its  govern- 
mental agencies,  regardless  of  whether  or  not  the  bank  is  insolvent. 

(2)  The  decisions  in  the  subordinate  Federal  courts  tend  to  show  that 
this  share  tax  cannot  be  collected  from  a  receiver  of  an  insolvent  national 
bank  on  the  ground  that  the  shares  are  generally  worse  than  worthless  and 
that  the  receiver  has  no  assets  belonging  to  the  shareholders  which  can  be 
applied  to  the  payment  of  taxes  assessed  on  such  shares.  Stapylton  v. 
Tliaggarcl.  91  Fed.  Rep.,  p.  93. 

The  Supreme  Court  of  the  United  States  has  not  passed  directly  upon  this 
point.  It  is  alluded  to  incidentally  at  p.  446  in  166  U.  S.,  in  First  National 
Bank  v.  Chehalis  County,  in  the  following  terms: 

It  was  not  alleged  in  the  bill  of  claim  or  argument  that  the 
bank  is  not  in  possession  of  funds  belonging  to  the  stockholders 
severally  sufficient  to  pay  the  tax  proportioned  to  their  owner- 
ship of  the  stock. 

We  assume  from  your  letter  that  the  First  National  Bank  of  Lumberton 
is  wholly  insolvent  in  such  way  as  to  require  the  receiver  to  enforce  the 
double  liability  of  the  statute  against  the  individual  stockholders.  If  the 
receiver  was  required  to  pay  these  taxes,  then,  he  would  have  to  pay  them 
from  the  assets  of  the  defunct  bank  and  consequently,  it  would  be  in  the 
first  instance  a  tax  upon  the  property  of  the  bank  itself,  and  it  is  clear 
from  the  decisions  of  the  United  States  Supreme  Court  that  this  is  not 
allowable  except  upon  the  real  estate  of  the  bank  held  in  the  locality  in  which 
it  is  taxed.  That  under  the  North  Carolina  statute  the  receiver  would  have 
authority  to  collect  taxes  from  the  individual  stockholders  we  think  does 
not  avoid  this  consequence,  for  it  may  be  that  some  of  the  individual  stock- 
holders themselves  might  be  insolvent  and  so  the  tax  could  not  be  collected 
from  them. 


United  States — Made  Lands 

July  10,   1926. 

In  your  letter  of  July  9th  you  propound  certain  questions  to  this  office 
arising  out  of  the  construction  of  Chapter  197,  Public  Laws  of  1913.  That 
Chapter  is  brought  forward  in  the  Consolidated  Statutes  of  1919  as  Section 
7583.  Stated  broadly,  the  effect  of  that  act  is  to  withdraw  lands  made  by 
material  excavated  in  the  construction  of  the  inland  water-way  by  the  United 
States  Government,  when  the  lands  so  made  are  within  a  distance  of  one 
thousand  feet  on  either  side  of  said  inland  water-way,  from  entry  by  and 
grant  to  a  private  individual.  It  further  directs  the  Secretary  of  State  to 
issue  a  grant  to  the  United  States  Government  for  these  made  lands  upon 
certificate  furnished  to  him  by  some  authorized  official  of  the  United  States. 
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The  effect  of  this,  as  above  said,  in  the  opinion  of  this  oflEice  is  to  remove 
these  lands  from  the  riglit  of  entry  by  a  private  individual.  This  office  has 
so  held  in  one  or  two  instances  when  an  attempt  has  been  made  by  a  private 
individual  to  enter  such  lands. 

(1)  The  first  question  is,  whether  or  not  the  terms  used  in  the  act,  "lands 
theretofore  submerged,"  include  lands  submerged  at  high  tide  but  not  at 
low  tide.  We  think  the  supreme  Court  of  North  Carolina  in  Ward  v.  Willis. 
51  N.  C,  p.  183,  has  answered  this  question.  That  decision  is  to  the  fol- 
lowing effect: 

Land  lying  between  the  high  and  low  water  lines  of  the  tides 
of  the  ocean  or  of  a  navigable  stream  is  not  subject  to  private 
appropriation  under  the  acts  authorizing  the  entry  and  grant 
of  lands  by  the  State. 

(2)  If  private  persons  have  heretofore  entered  these  lands  made  by  the 
United  States  depositing  material,  is  the  United  States  debarred  from  now 
claiming  title?  As  hereinbefore  stated,  this  office  when  an  entry  was  made 
of  such  lands  has  heretofore  advised  the  Secretary  of  State  that  the  entry 
was  void  and  that  he  could  not  issue  a  grant  upon  such  entry.  Indeed,  if 
the  grant  had  been  issued  upon  such  entry,  the  grant  itself  would  be  void 
in  the  face  of  the  act  of  1913.  Just  here  it  would  be  well  to  note  an  excep- 
tion which  arose  out  of  a  peculiar  condition.  At  common  law  the  sovereign 
had  authority  to  grant  lands  covered  by  navigable  water.  In  North  Caro- 
lina this  authority  was  expressly  abrogated  by  statute  except  for  a  short 
period  running  from  1836  to  1846.  If,  therefore,  the  State  granted  land  cov- 
ered by  navigable  water  in  this  period,  and  the  grant  covers  the  submerged 
land  upon  which  the  material  was  deposited  by  the  United  States  Govern- 
ment, the  land  thus  made  would  accrue  to  the  benefit  of  the  person  holding 
a  valid  grant  to  the  submerged  land  upon  which  it  was  deposited.  See  Hat- 
field V.  Grimsted,  29  N.  C,  139. 

(3)  If  the  United  States  Government  deposited  excavated  material  on 
submerged  lands  adjoining  marshes,  islands  or  other  property  to  which 
private  parties  have  a  clear  title,  does  such  made  land  come  within  the 
provisions  of  the  act  of  1913?  We  think  very  clearly  it  does.  This  would  be 
in  no  sense  an  accretion  to  the  lands  of  private  persons  holding  title  as 
above  stated.  The  deposit  was  made  upon  land  to  which  they  could  acquire 
no  title  under  the  ordinary  rule. 

It  is  well  to  call  attention  here  to  Section  7543  of  the  Consolidated  Stat- 
utes which  permits  an  entry  of  lands  by  riparian  owners  in  a  modifiel  way 
with  a  view  of  the  erection  of  wharves  as  provided  in  that  section.  We 
think,  however,  you  will  have  no  trouble  on  this  score  as  the  deposit  would 
scarcely  have  been  made  where  an  entry  for  wharves  had  already  been 
made. 


JtrvENiLE    Court — JuRiSDicTio>f 

July  21,  1926. 

I  have  your  letter  of  July  20th  in  which  you  state  that  a  boy  under  four- 
teen years  of  age  is  charged  with  a  violation  of  C.  S.  4209,  the  offense  being 


346  BIENNIAL   REPORT   OF  THE   ATTORNEY   GENERAL 

committed  against  a  girl  thirteen  years  of  age.  You  ask  my  opinion  as  to 
whether  you  should  hear  this  case  as  juvenile  judge  or  send  it  to  the  superior 
court. 

The  law  regulating  juvenile  courts  may  be  found  in  II  C.  S.  5039  et  seq. 
The  statute  was  given  very  elaborate  consideration  in  an  opinion  by  Justice 
Hoke  in  State  v.  Burnett,  179  N.  C,  735.  Construing  the  whole  of  the  act, 
and  especially  what  is  now  II  C.  S.  5047,  it  was  there  held: 

1.  That  children  under  fourteen  years  of  age  are  no  longer  indictable  as 
criminals  but  are,  in  the  cases  specified,  committed  for  reformation  and  pri- 
marily to  the  juvenile  department  of  the  superior  court. 

2.  That  in  case  of  felonies  which  cannot  exceed  imprisonment  for  ten 
years,  the  accused  children  fourteen  years  and  over,  to  sixteen,  are  com- 
mitted to  the  investigation  of  the  juvenile  court,  but  in  the  discretion  of  the 
judge  of  the  juvenile  court  may  be  bound  over  to  the  superior  court. 

3.  And  in  cases  of  felonies  where  the  punishment  may  be  more  than  ten 
years,  children  of  fourteen  years  and  over  so  charged  are  subject  to  the 
jurisdiction  of  the  superior  court  just  as  adults  for  the  same  offenses. 

This  is  the  general  law  on  the  subject.  But  the  law  with  respect  to  the 
offense  about  which  you  write  was  changed  by  Chapter  140,  Public  Laws  of 
1923  (now  III  C.  S.  4209  and  4209-a).  This  statute  was  passed  since  the 
opinion  in  State  v.  Burnett,  supra.  By  this  statute  it  is  provided  that  a 
youth  convicted  under  its  provisions  and  who  is  under  eighteen  years  of  age 
shall  be  guilty  of  a  misdemeanor  only.  In  view  of  this  statute  I,  therefore, 
advise  you  that  the  offense  with  which  the  fourteen  year  old  boy  is  charged 
is  a  misdemeanor  and  not  a  felony.  As  a  consequence,  you  as  juvenile  judge 
have  jurisdiction  in  the  case. 


Agricixltubal  Extension   Farm 

August  5,  1926. 

7n  the  Matter  of  the  Chicken  Farm 

We  have  carefully  investigated  the  title  to  this  farm  and   other  matters 
relating  thereto. 

1.  The  history  of  the  State's  relation  to  this  tract  of  land  is  as  follows: 
The  Board  of  Agriculture  in  1886,  desiring  an  agricultural  experimental 
farm  situated  near  Raleigh,  purchased  a  tract  of  ten  acres  just  west  of  the 
city  of  Raleigh  and  of  the  fair  grounds  of  the  North  Carolina  Agricultural 
Society,  from  Sallie  E.  Brown  and  others  and  directed  the  deed  to  be  ex- 
ecuted to  the  State  of  North  Carolina.  This  tract  of  land  was  described  as 
follows: 

Beginning  at  a  stake  on  the  Chapel  Hill  (Hillsboro)  road  in 
a  direct  line  with  the  Fair  Grounds,  allowing  100  feet  each  way 
from  the  enclosure  of  the  said  Grounds,  running  thence  North 
21/4  degrees  East  82i/4  poles  to  a  stake;  thence  North  87  de- 
grees West  20  poles  and  2  lengths  to  a  stake;  thence  South  2% 
degrees  West  77  poles  to  the  Chapel  Hill  (Hillsboro)  road; 
thence  South  73^4  degrees  East  20  poles  and  21  lengths  to  the 
beginning,  containing  10  acres,  more  or  less. 
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The  deed  was  properly  acknowledged  and  probated  and  registered  in  Book 
90,  pages  24  and  25  of  the  Registry  of  Wake  County. 

It  is  manifest  from  this  that  the  title  to  this  ten  acre  tract  of  land  was 
vested  absolutely  in  the  State  of  North  Carolina. 

By  Chapter  308,  Laws  of  1885,  the  General  Assembly  attempted  to  establish 
and  maintain  an  industrial  school.  By  Chapter  410,  Laws  of  1887,  the  ideas 
of  the  General  Assembly  having  been  in  the  meantime  materially  expanded, 
the  North  Carolina  College  of  Agriculture  and  Mechanic  Arts  was  estab- 
lished. By  section  6  of  this  Act,  the  Board  of  Agriculture  was  directed  to 
turn  over  to  the  Trustees  of  the  College  the  Agricultural  Experimental  Sta- 
tion located  by  it  on  said  ten  acres  of  land  and  the  Board  of  Trustees  were 
empowered  to  receive  said  land. 

In  consequence  of  Section  6  of  the  Act  of  1887,  on  July  11th,  1889,  a  joint 
meeting  was  held  between  the  Board  of  Agriculture  and  the  Board  of  Trus- 
tees of  the  Agricultural  and  Mechanical  College  at  which  the  question  of 
transfer  of  the  Agricultural  Experiment  Station  located  on  ten  acres  of  land 
was  considered.  Again  on  December  5th,  1889,  another  joint  meeting  was 
held  in  which  certain  resolutions  were  passed  in  which  the  Board  of  Agri- 
culture turned  over  to  the  Agricultural  and  Mechanical  College  certain  of  the 
duties  and  property  incident  thereto  formerly  imposed  upon  them.  The  fifth 
resolution  turned  over  to  the  College  the  ten  acres  of  land  now  under  con- 
sideration, and  this  resolution  was  as  follows: 

5th.  Division  of  Agricultu?-al  Experiment  Farm.  The  prop- 
erty now  occupied  by  the  farm  of  the  Station  consisting  of  ten 
acres  of  land  West  of  the  fair  grounds  of  the  State  Agricultural 
Society  and  all  of  the  buildings  on  the  said  ten  acres — :  plant 
houses,  residences,  dairy  house,  two  barns,  shed,  and  other  build- 
ings, livestock,  vehicles,  implements,  instruments,  apparatus, 
growing  crops  and  other  property  and  privileges  now  in  use 
and  in  possession  of  this  division  and  the  property  of  the  Ex- 
I      periment  Station. 

The  Board  of  Trustees  of  the  Agricultural  and  Mechanical  College  for- 
mally received  the  above  property  as  they  were  empowered  to  do  under  Sec- 
tion 6,  Chapter  410,  Laws  of  1887.  Soon  after  this  formal  transfer  and  re- 
ception of  the  ten  acres,  the  Agricultural  and  Mechanical  College  went  into 
possession  of  the  ten  acres  and  has  been  in  actual  possession  of  the  same 
since,  that  is,  for  a  period  of  over  36  years. 

2.  The  legal  effect  of  this  situation  we  think  is  as  follows: 
The  legal  title  and  the  original  ownership  of  this  property  was  in  the 
State  of  North  Carolina.  It  was  at  one  time  in  the  possession  of  the  Board 
of  Agriculture  for  the  purposes  connected  with  the  proper  performance  of 
its  duty.  When  the  Agricultural  and  Mechanical  College  was  established, 
the  particular  duty  theretofore  imposed  upon  the  Board  of  Agriculture  was 
by  the  Act  of  1887  imposed  upon  that  College  and  the  General  Assembly  di- 
rected, therefore,  the  possession  of  this  tract  of  land  to  be  transferred  to 
the  College  for  the  purposes  for  which  it  was  to  be  used.  In  the  transaction, 
then,  the  interest  of  the  State  of  North  Carolina  was  in  no  particular  affected. 
The  possession  of  the  tract  for  the  purpose  for  which  it  was  held  was  simply 
transferred  from  one  department  of  the   State   Government  to  another  de- 
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partment  of  that  government.  Using  a  commonplace  illustration,  the  State 
in  this  but  transferred  its  own  property  from  its  righthand  pocket  to  its 
lefthand  pocket.  There  is  therefore  no  necessity  for  a  formal  deed  from  the 
Board  of  Agriculture  to  the  successor  of  the  Agricultural  and  Mechanical 
College,  the  North  Carolina  State  College  of  Agriculture  and  Engineering. 
The  physical  fact  of  the  transfer  of  the  possession  of  the  tract  of  land  was 
amply  sufficient  in  the  light  of  the  authority  contained  in  Section  6  of  the 
Act  of  1887.  As  a  corollary  to  this  we  think  the  State  College,  as  it  is  now 
commonly  called,  has  no  authority,  without  a  special  Act  of  the  Legislature, 
to  convey  title  to  the  ten  acres  to  a  purchaser  of  the  same  when  the  land 
itself  is  to  be  devoted  to  private  uses.  If  the  title  had  been  vested  in  the 
State  College  originally,  or  had  since  been  vested  in  it  by  an  act  of  the 
Legislature,  no  doubt  it  could  sell  and  convey  it  under  C.  S.  5806.  If  the 
proposed  purchaser  is  willing  to  take  such  title  as  the  State  College  may  now 
convey  under  said  section,  the  conveyance  can  be  made,  leaving  the  Legis- 
lature to  ratify  and  confirm  the  same. 


Director   of   the  Budget^ — Potwees   Of 

(1)  What  control  has  the  Director  of  the  Budget  over  appropriations 
made  by  the  General  Assembly  to  particular  institutions  or  departments  (a) 
as  to  time  of  payment;    (b)  as  to  amount  of  payment? 

The  modern  budget  in  its  application  to  the  finances  of  the  State  involves 
three  elements.  One,  an  investigation  and  report  upon  the  amount  of  money 
which  has  been  required  to  run  the  various  institutions  and  departments 
of  the  State  economically  administered  during  the  past  fiscal  period.  Two, 
the  amount  necessary  as  estimated  during  the  coming  fiscal  period.  This, 
stated  shortly,  was  the  budget  system  in  North  Carolina  prior  to  1925. 
Three,  the  General  Assembly  of  that  year,  however,  added  a  new  element: 
control  by  an  executive  body  of  the  expenditures  by  the  various  departments 
and  institutions  of  the  amounts  appropriated  to  each  of  them  by  the  General 
Assembly.  Broadly  stated,  the  machinery  by  which  the  act  (Chapter  8F, 
Public  Laws  of  1925)  is  enforced  as  an  advisory  Budget  Commission  which 
functions  more  directly  upon  a  preparation  of  the  budget,  the  budget  revenue 
act  and  the  budget  appropriation  bill  for  the  succeeding  biennium,  aii3  a 
Director  of  the  Budget,  who  is  the  Governor  ex  officio  and  who  is  in  reality 
a  director  of  the  fiscal  policy  of  the  State  for  the  present,  as  well  as  the  en- 
suing biennium. 

This  discussion  is  confined,  as  above  stated,  to  the  duties,  powers  and  au- 
thority of  the  Director  over  the  amount  of  appropriation  for  a  particular 
institution  or  department  and  its  distribution  and  expenditure.  All  acts 
relating  to  the  fiscal  policy  of  the  State  are  to  be  taken  in  pari  materia,  the 
later  acts  controlling  where  there  is  a  direct  repeal  or  such  repeal  by  neces- 
sary implication.  Particularly  must  this  rule  be  applied  to  the  acts  enacted 
at  the  same  session  of  the  Legislature.  The  General  Assembly  of  1925  was 
confronted  with  a  condition  which  was  becoming  so  acute  that  a  remedy 
must  be  provided  at  once.  The  State  was  evidently  drifting  into  financial 
chaos,  spending  year  by  year  more  than  its  income.     The  Legislature,  then. 
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adopted  three  remedies:  It  cut  appropriations  to  the  various  institutions 
and  departments  below  tlie  sums  asked  by  such  departments  and  institu- 
tions; it  increased  taxes  materially,  and  then  in  section  8  of  the  appropria- 
tion act  (Chapter  275,  Public  Laws,  1925)  authorized  the  Director  of  the 
Budget  to  scale  appropriations  to  the  extent  necessary  to  make  them  accord 
with  the  funds  collected  for  the  payment  thereof: 

The  purpose  and  policy  of  this  provision  is  to  provide  and 
insure  that  there  shall  be  no  overdraft  or  deficit  growing  out  of 
appropriations  for  maintenance  as  herein  provided,  and  the 
Director  of  the  Budget  is  requested  and  directed  so  to  ad- 
minister this  act  as  to  prevent  the  same. 

He  is  given  authority  once  each  month  to  determine  how  much  of  the 
appropriation  should  be  allocated  to  a  particular  institution  or  department 
the  succeeding  month.  Thus,  he  has  clear  authority  to  reduce  the  appro- 
priation in  all  instances  to  an  amount  which  can  be  met  by  subsequent  or 
existing  tax  collections.  This  power  is  very  broad  and  extensive.  Section 
18  of  the  executive  budget  act  (Chapter  89,  supra)  reinforces  the  power 
thus  given  to  the  Director  of  the  Budget  in  the  appropriation  bill  by  requir- 
ing each  institution  or  department  to  submit  to  him  twenty  days  before  the 
beginning  of  each  quarter  a  requisition  for  an  allotment  of  the  amount  esti- 
mated would  be  required  to  carry  on  the  work  of  such  governmental  agency 
during  the  ensuing  quarter  and  such  requisition  is  to  contain  all  the  details 
of  the  proposed  expenditure  that  the  Director  may  require.  He  may  approve 
svich  allotment  or  modify  such  allotment,  and  it  is  only  upon  such  approval 
and.  allotment  that  the  State  Auditor  is  authorized  to  issue  his  warrant  for 
the  payment  of  the  appropriation.  These  provisions  impose  upon  the  Direc- 
tor very  broad  and  extensive  powers.  We  think  two  corollaries  can  be  de- 
duced from  this  delegation  of  power.  First,  if  it  develops  that  an  appro- 
priation to  a  particular  institution  or  department  is  more  than  sufficient  for 
its  maintenance  when  economically  administered,  as  evidenced  by  positive 
results,  then  such  excess  may  be  carried  forward  from  quarter  to  quarter 
to  the  end  of  the  biennium,  when  it  would  fall  into  the  general  fund,  and 
meantime,  it  may  be  used  by  the  general  fund  in  meeting  other  liabilities 
of  it,  subject,  however,  to  be  returned  to  the  institution  or  department  dur- 
ing the  biennium  if  its  necessary  requirements  should  make  it  just  that  it 
should  be  (Section  19,  Chapter  89  above).  Second,  the  Director  of  the 
Budget  has  general  oversight  over  all  the  expenditures  of  the  State's  money 
in  the  support  and  maintenance  of  all  the  institutions  and  departments 
with  the  exception  of  the  Highway  Department  (See  Section  28,  Chapter 
89).  In  short,  the  State  has  been  made  with  reference  to  its  expenditures 
of  money,  a  huge  business  enterprise  with  the  Director  of  the  Budget  as 
business  manager. 

In  compliance  with  authority  contained  in  section  8  of  the  appropriation 
bill,  the  Director  of  the  Budget  has  scaled  appropriations  for  the  year  1925-26 
five  per  cent.  It  it  should  develop  that  at  the  end  of  the  fiscal  year,  June  30, 
1926,  that  sufficient  collections  have  been  made  during  that  period  to  justify 
the  elimination  of  the  five  per  cent  reduction,  is  the  Director  of  the  Budget 
required  under  the  statute  to  increase  again  the  appropriations  for  that  year 
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to  the  amount  which  they  have  been  reduced,  or  may  he  postpone  this  in- 
crease to  the  end  of  the  fiscal  biennium? 

While  it  is  true  the  General  Assembly  has  forbidden  any  particular  de- 
partment or  institution  to  expend  more  money  than  half  of  the  appropri- 
ation to  it  for  the  biennium,  and  while  it  is  true  that  these  appropriations 
are  made  with  the  amount  fixed  for  each  of  the  years,  1925-26  and  1926-27, 
we  think  that  the  executive  budget  act  deals  with  appropriations  and  expend- 
itures of  money  from  the  standpoint  of  the  completed  biennium  and  not 
from  the  standpoint  of  the  end  of  the  particular  fiscal  year.  Previous  to 
this  act  all  annual  appropriations  unexpended  at  the  end  of  the  fiscal  year, 
June  30th,  and  with  no  outstanding  valid  contracts  against  such  appropria- 
tion, reverted  to  the  general  fund  of  the  State  Treasury.  In  other  words, 
to  that  extent  it  ceased  to  be  an  appropriation  from  the  State  Treasury. 
The  executive  budget  act,  however,  in  section  19  postponed  this  reversion 
to  the  end  of  the  biennium,  so  the  act  contemplated  the  appropriations  cer- 
tainly so  far  as  the  physical  management  of  those  appropriations  was  con- 
cerned, as  ending  at  the  biennium,  June  30,  1927,  and  not  at  the  end  of  the 
fiscal  year,  June  30,  1926.  We  think,  therefore,  that  the  Director  of  the 
Budget  is  not  required  to  reinstate  the  five  per  cent  reducton  in  the  ap- 
propriations until  he  has  ascertained  the  relation  of  the  collection  of  taxes 
for  the  biennium  to  the  expenditures  of  the  money  appropriated  by  the 
General  Assembly. 
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